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Has the Board of Tax Appeals Failed? 





Number 2 


By Forest D. SIEFKIN* 


NY inquiry directed to the question “Has the 
zx Board of Tax Appeals Failed?” must first define 

the purposes for which it was created. In its 
report preceding the passage of the Revenue Act of 
1924, the Senate Finance Committee outlined the rea- 
sons leading to the establishment of the Board. With- 
out question’ the first consideration was given to the fact 
that under procedure existing at that 
time the taxpayer had no opportunity 
for an independent, impartial hearing 
testing the correctness of the conclu- 
sions of the Bureau of Internal Rev- 
enue in advance of the payment of 
the tax. As is well known, the 
former procedure required the tax- 
payer, after he had exhausted all of 
his remedies before the Bureau, to 
pay the tax, file claim for refund and 
after it was denied or after six 
months had expired without action 
by the Commissioner, to bring suit 
for its recovery in either the District 
Court against the collector or the 
Court of Claims against the United 
States, or in certain cases in the Dis- 
trict Court, sitting as a Court of 
Claims, against the United States. 
The Senate Finance Committee said: 
“The right of appeal after payment 
of the tax is an incomplete remedy 
and does little to relieve the hardship occasioned by an 
incorrect assessment.” 

In the report of the Committee, attention was also 
called to the probabilities that the hearings before the 
various branches of the Bureau were not independent, 
impartial hearings, the reasons being that the person 
deciding the question was a part of the Bureau of 
Internal Revenue, acted as both advocate and judge, 
and that since no review by the government in case 
the decision was in favor of the taxpayer was per- 
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mitted doubts were usually resolved in favor of the 
government. Further, the usual Bureau procedure 
compelled the taxpayer to come to Washington for his 
hearings at an expense of time and money dispropor- 
tionate to the taxes involved. 

These are the expressed reasons the Board was cre- 
ated. The writer knows of no unexpressed reasons for 
the creation of the Board materially 
different from the statements of the 
Senate Finance Committee. It must 
be obvious that any discussion of the 
failure or success of the Board must 
start with an inquiry as to the purpose 
of its creation. 

The primary function of the Board, 
as expressed in the Senate Finance 
Committee report, is to afford an 
opportunity for a hearing prior to the 
payment of the tax. The answer to 
whether or not that result has been 
reached cannot result in either praise 
or criticism for the Board. It cannot 
be doubted that if a hearing has been 
given prior to payment of the tax 


Board, since the Board is a creature 
of Congress. It can act only within the 
scope of the laws creating it and only 
within the limits prescribed by the 
federal legislature. The discussion 
of this question is outside any discussion of the Board 
itself, not only for the reason above stated but because 
it must be conceded that this first and primary object 
of the Board has been attained, i. e., the taxpayer un- 
questionably has an opportunity for hearing by the 
Board prior to payment. 

No less important than the wish to give an outside 
hearing prior to payment is the desire of Congress ex- 
pressing the will of the tax-paying public to give an 
impartial, independent hearing. No one who has even 
casually followed the decisions of the Board or who 


praise belongs to Congress, not to the , 
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has been in either casual or constant attendance at 
Board hearings can fail to be impressed with the feel- 
ing that each controversy before the Board is one in 
which the taxpayer and the Commissioner are on an 
equal footing, with one important exception. That 
exception is that the taxpayer, being the moving party 
in the proceeding before the Board, has the burden of 
proving his case. Although it has been suggested that 
this burden should be removed and the Commissioner 
be required to sustain his determination, many practical 
considerations would seem to justify the position taken 
by the Board, the most important being the fact that 
in most cases the necessary information is peculiarly 
within the possession of the taxpayer. 


Decisions Upheld by Courts 


Evidence as to the independent and judicial charac- 
ter of the Board is found in its many decisions and the 
celerity with which it has rejected contentions of the 
Bureau even though such contentions have been ex- 
pressed in successive regulations or have been sanc- 
tioned in practice for long periods. The courts are 
all ready passing upon decisions of the Board in consid- 
erable numbers and an overwhelming percentage of the 
decisions of the Board have been sustained in the 
courts. Very recent cases are Ormsby McKnight 
Mitchell v. Bowers (20.0... Ads Gnas @ Mabel Eleva- 
tor Company (D. C. Minn.), U. S. ex rel Dascom v. 
Board of Tax Appeals, (Ct. of A. D. of C.), U. S. v. 
National Refining Company (D. C. Ohio), U. S. v. 
Norwich & Worcester Railroad Company (D. C. 
Mass.), Geo. B. Rickaby v. Nauts (D. C. Ohio), Blair 
v. Oesterlein Machine Company (Ct. of A., D. of C.). 
There are quite a number of other cases, and in- much 
more than a majority of the cases the decision and rea- 
soning of the Board have been adopted by the courts. 

Likewise the action of the Board upon affiliation 
questions, the question involved in the Guaranty Con- 
struction case, the cases involving installment sales, the 
L. S. Ayres case and others indicate an independence 
of thought and action by the Board which would seem 
exactly in accord with the expressed reasons for the 
Board’s creation. 

A third reason for the Board’s creation was to give 
the taxpayer a hearing of his case in the vicinity of his 
residence. This purpose, it must be confessed, has 
been difficult of accomplishment. The Board has held 
various field hearings, when there has been a sufficient 
accumulation of cases in various vicinities to justify 
such action. Difficulties in the way of obtaining suit- 
able rooms for hearings and of permitting the repre- 
sentatives of tHe Commissioner time to prepare the 
cases on the field dockets (since it is impossible to take 
the entire office of lawyers representing the Commis- 
sioner on field trips) have been only two of the various 
reasons why field hearings have not been entirely satis- 
factory to the Board or the Commissioner or the public. 

The criticism most frequently heard of the Board is 
that its docket after two or two and one-half years of 
existence is so filled that it will never be able to catch 
up with the work on hand and become current. Statis- 
tics may be gathered for the year 1926 which give some 
weight to such criticism. An analysis of those figures, 


however, will show a tremendous number of cases filed 
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during the months of March and April, 1926. From 
these and the total number of accumulated petitions 
which at this writing aggregate something over 22,000, 
and by analysis of the average cases per day disposed 
of, it appears that up to the autumn of 1926 petitions 
were coming to the Board at the rate of approximately 
30 a day and were being disposed of at the rate of 10a 
day. Upon these figures it would superficially appear 
that the Board each day was getting behind at the rate 
of 20 petitions. 


In the first place, the average of petitions received is 
very much increased by the very large number of peti- 
tions received during the two months of 1926 above 
named. Due to one of the jurisdictional provisions of 
the Act of 1926, and due to the fact that the statute of 
limitations against the government for the years 1920 
and 1921 was about to run at the time of the passage 
of the Revenue Act of 1926, the Bureau of Internal 
Revenue issued literally thousands of sixty-day letters 
affording an opportunity of an appeal to the Board. 
By a certain provision of the Act of 1926, petitions in 
such cases could be filed up to April 26, 1926. The 
period between the passage of the Revenue Act of 1926 
and that date saw the filing of hundreds of cases in 
some days. In many of such cases there had never been 
a hearing before the Bureau ; in many, a simple question 
of fact was involved. In other words, a very consider- 
able number of the petitions now or then pending be- 
fore the Board were the result of insufficient considera- 
tion by the Bureau of Internal Revenue. In order to 
cure the Bureau’s action there was created in the 
Bureau a so-called sixty-day section in the Mails and 
Files Audit Division, which section was designed to 
afford a hearing either before or after a petition to the 
Board had been filed in those cases where inadequate 
or no hearing had been had. In addition to this pro- 
cedure the Office of the General Counsel, formerly the 
Solicitor, was given power to settle cases involving less 
than $1,000, and in which no important legal question 
was involved. As a result of the action of these two 
“settling” divisions, there have been filed at this date 
hundreds of stipulations as to the amount of the defi- 
ciency in pending Board cases, and it can be expected 
that there will be many hundreds more which will 
never occupy the attention of the Board on hearing. 


Another factor which makes the daily number of 
cases filed with the Board less than computed upon the 
figures prior to the passage of the 1926 Act is a provi- 
sion of that Act authorizing a $10 filing fee or, in cases 
filed before the passage of the Act and not heard at the 
time of its passage, a $10 hearing fee. This require- 
ment has probably contributed to reducing the daily 
average of petitions to but a little more than 20 peti- 
tions a day, since it has prevented the filing of appeals 
without merit merely with the idea of gaining time or 
with the idea of putting the Bureau to some trouble 
because the taxpayer had lost his case there. 

The relation of the Board and of the Bureau and 
the cases which go from the Bureau to the Board has 
been aptly likened to a saw-mill operation in which the 
Income Tax Unit is the mill pond into which the logs 
are floated, sorted and worked. It is said that the work 


(Continued on page 63) 
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Deferred Payment Sales of 
Real Estate 


By Paut W. PINKERTON, C. P. A.* 


O OTHER new provisions in the revenue Act 
N of 1926 and the regulations issued thereunder 
have resulted in as much confusion, uncertainty, 
doubt and dissatisfaction as those having to do with 
the reporting of income from deferred payment sales 
of real estate. This comment does not include in its 
scope sales of personalty, because in the Revenue Act 
of 1926 there is for the first time a material differentia- 
tion between sales of personalty and sales of realty. 
The older rules were equally applicable to both kinds of 
sales. In Article 42 of Regulations 65 (under the 
Revenue Act of 1924), for example, it is stated that: 
“Dealers in personal property ordi- 
narily sell either for cash or on the 
personal credit of the buyer or on the 
installment plan. Occasionally a fourth 
type of sale is met with, in which the 
buyer makes an initial payment of such 
a substantial nature (for example, a 
payment of more than 25 per cent) 
that the sale, though involving de- 


ferred payments, is not one on the 
installment plan.” 


In Article 44 of the same regu- 
lations installment sales of realty 
are defined as those “in which the 
initial payment is relatively small 
(generally less than one-fourth of 
the purchase price) and the deferred 
payments usually numerous and of 
small amount.” 

It will be noticed that in these 
articles under the Revenue Act of 
1924 it is suggested that the initial 
payment must be less than 25 per 
cent whether the sale is of person- 
alty or of realty. In the Revenue 
Act of 1926, on the other hand, the 
25 per cent limitation has by statute been entirely 
removed as a consideration in determining whether 
sales by a dealer in personalty shall be considered 
installment sales, while the same law made the 
25 per cent limitation mandatory rather than sug- 
gestive in the cases of sales of realty and of casual 
sales of personalty by anyone other than an 
established dealer therein. It may be of interest to 
note that an important ruling is soon to be forthcom- 
ing from the Bureau, defining casual sales under the 
new law and the regulations, but this will have no bear- 
ing upon sales of realty. 

The provision of the present statute is contained in 
Section 212 (d) (of the Revenue Act of 1926), and 
reads in part as follows: 


“Under regulations prescribed by the Commissioner with 
the approval of the Secretary, a person who regularly sells 
or otherwise disposes of personal property on the install- 
ment plan may return as income therefrom in any taxable 
year that proportion of the installment payments actually 

*Member of Ellis, Pinkerton & Company (Chicago), Consulting 
Accountants for the National Association of Real Estate Boards. 
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received in that year which the total profit realized or to be 
realized when the payment is completed, bears to the total 
contract price. In the case (1) of a casual sale or other 
casual disposition of personal property for a price exceed- 
ing $1,000, or (2) of a sale or other disposition of real 
property, if in either case the initial payments do not ex- 
ceed one-fourth of the purchase price, the income may, 
under regulations prescribed by the Commissioner with the 
approval of the Secretary, be returned on the basis and in 
the manner above prescribed in this subdivision.” 


In summary of the above it may be said that the 
installment method of determining income may be 
used by: 

(1) Installment dealers in personalty without any 
limitation as to the amount of the 
initial payments ; 

(2) Any person, not an install- 
ment dealer in personalty, who 
makes a casual sale of personalty 
for a price exceeding $1,000, if the 
initial payments do not exceed one- 
fourth of the purchase price; and 

(3) Any person selling realty if 
the initial payments do not exceed 
one-fourth of the purchase price. 

For the present it will perhaps be 
sufficient to understand that the 
term “purchase price” as used in 
the statute means the selling price 
by the person who is considering the 
use of the installment plan. 

The point is worth emphasizing 
that this 25 per cent limitation has 
previously appeared in the regula- 
tions but not in the statute, and that 
in those regulations it was given as 
a suggestion rather than as an abso- 
lute limit, whereas now it is con- 
tained in the statute itself and is made therein a 
definite limitation not subject to laxity in ap- 
plication. 

The same section of the statute (Section 212 (d) of 
the Revenue Act of 1926), says: 

“As used in this subdivision the term ‘initial payments’ 
means the payments received in cash or property other 


than evidences of indebtedness of the purchaser during the 


taxable period in which the sale or other disposition is 
made.” 


The importance of this provision must not be over- 
looked, and the inconvenience which it causes is not 
likely to be fully recognized by a person not intimately 
conversant with the accounting problems of dealers in 
real estate. In illustration of this point note first the 
fact that it has been consistently held by the bureau 
that any taxpayer reporting on the installment plan 
must keep his books on that plan, and in Off. Dec. 623, 
3 C. B. 105, full instructions as to the accounts and the 
method of handling those accounts were given. Yet 
under the statute as it stands the taxpayer cannot be 
sure until the end of his taxable year whether certain 
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of his sales are to be considered as installment sales or 
otherwise. If up to December 30 he has received less 
than 25 per cent of the selling price but on the last day 
of his taxable year the vendee makes a substantial pay- 
ment, bringing the total payments received during the 
year above 25 per cent of the sales price, the taxpayer 
is by the fact of that large payment on the last day of 
the taxable year debarred from treating the sale as an 
installment sale. 

In recognition of this fact, Article 44 of Regulations 
69, issued under the Revenue Act of 1926, says: 

“Under section 212 (d) deferred-payment sales of real 


property fall into two classes when considered with respect 
to the terms of sale, as follows: 


“(1) Sales of property on the installment plan, that is, 
sales in which the payments received in cash or property 
other than evidences of indebtedness of the purchaser dur- 
ing the taxable year in which the sale is made do not exceed 
one-fourth of the purchase price. 


“(2) Deferred-payment sales not on the installment plan, 
that is, sales in which the payments received in cash or 
property other than evidences of indebtedness of the pur- 
chaser during the taxable year in which the sale is made 
exceed one-fourth of the purchase price. 


“Sales falling within class (1) and class (2) alike include 
(a) agreements of purchase and sale which contemplate that 
a conveyance is not to be made at the outset, but only after 
all or a substantial portion of the purchase price has been 
paid, and (b). sales where there is an immediate transfer 
of title, the vendor being protected by a mortgage or other 
lien as to deferred payments.” 

The last paragraph in the above quotation is import- 
ant in that it specifically provides that the giving of 
even a first mortgage on the property by a vendee to a 
vendor has of itself no effect upon the determination of 
the taxability of income resulting from the sale. 


Various points have arisen as to what besides cash 
are to be included as initial payments. The same ar- 
ticle of the regulations provides further as follows: 

“In the sale of mortgaged property the amount of the 
mortgage, whether the property is merely taken subject to 
the mortgage or whether the mortgage is assumed by the 
purchaser, shall not be considered as a part of the ‘initial 
payments’ or of the ‘total contract price,’ but shall be in- 
cluded as part of the ‘purchase price,’ as those terms are 
used in Section 212 (d), in Articles 42 and 45, and in this 
article.” 

In other words, if a vendor sells property on which 
there is a mortgage at the time of sale (whether or not 
the mortgage existed when the vendor purchased the 
property) the amount of the mortgage indebtedness is 
not to be considered as a part of the initial payments 
made by the vendee. This is to be the rule “whether 
the property is merely taken subject to the mortgage or 
whether the mortgage is assumed by the purchaser.” 
But the amount of the mortgage indebtedness is to be 
included in determining the “purchase price,” one- 
fourth of which the initial payments must not exceed if 
the sale is to be considered an installment sale. The 
amount of the mortgage indebtedness, however, is not 
to be included in the “total contract price.” To illus- 
trate: 


Property subject to a mortgage of $3,000 is being 
sold for a total consideration of $10,000. It does not 


matter whether the vendor is to receive the $10,000 and 
is himself to pay the $3,000 to the mortgagee or whether 
the vendee is to pay $7,000 to the vendor and to pay 
the $3,000 mortgage. 


In either case the “total contract 
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price’ under the above rules is $7,000 and the “pur- 
chase price” is to be considered as $10,000. If the 
payments received in the vendor’s first taxable year 
exceed $2,500 in cash or property other than obligations 
of the vendor, the sale may not be considered an install- 
ment sale. 

It is also provided in the same article that: 

“Commissions and other selling expenses paid or incurred 
by the vendor are not to be deducted or taken into account 
in determining the amount of the ‘initial payments,’ the 
‘total contract price,’ or the ‘purchase price.’ ” 

With deferred-payment sales thus divided into two 
classes it is found that the taxpayer has various options 
as to his method of reporting taxable income. 

In the first place, it may be said definitely that Sec- 
tion 212 (d) of the Revenue Act of 1926, quoted above, 
is a relief provision, which gives the taxpayer permis- 
sion to use the installment method under certain con- 
ditions if he so desires. There is nothing in the statute 
or the regulations or in the attitude of the department 
which would tend to prevent a taxpayer from treating 
any sale of real estate as a closed transaction -at the 
time at which that sale is made. If the taxpayer so 
desires he may determine the actual profit to be realized 
on the sale and may consider such profit as entirely 
earned in the year, without any complications of the 
amount of initial payments or of the fair market value 
of the obligations which he takes from the purchaser. 

In the second place, it is provided in Article 46, in 
reference to “deferred-payment sales not on the in- 
stallment plan, that is, sales in which the payments 
received in cash or property other than evidences of 
indebtedness of the purchaser during the taxable year 
in which the sale is made exceed one-fourth of the 
purchase price,” that: 

“The obligations of the purchaser received by the vendor 
are to be considered as the equivalent of cash to the amount 


of their fair market value in ascertaining the profit or loss 
from the transaction. * * * 

“If the obligations received by the vendor have no fair 
market value, the payments in cash or other property hav- 
ing a fair market value shall be applied against and reduce 
the basis of the property sold, and, if in excess of such 
basis, shall be taxable to the extent of the excess. Gain or 
loss is realized when the obligations are disposed of or 
satisfied, the amount being the difference between the re- 
duced basis as provided above and the amount realized 
therefor.” 


Combining an interpretation of this article with 
illustration, assume that property which had cost the 
present vendor $3,500 is being sold for $10,000. The 
vendee is paying to the vendor $6,000 in cash and is 
giving him a first mortgage of $4,000, which has a fair 
market value of 90 per cent of its face, or $3,600. The 
vendor is to be considered as having received $9,600 
in the year of sale, and therefore to have realized a 
taxable profit of $6,100, being $9,600 less the cost of 
$3,500. When the first mortgage is ultimately disposed 
of or satisfied, further gain is realized or loss sustained 
to the extent of any excess above or deficiency below 
$3,600 in the amount ultimately realized. 

But an entirely different method of determining the 
taxable income is provided in case “the obligations re- 
ceived by the vendor have no fair market value.” What 
does this mean? On this point Nathan William Mac- 
Chesney says in his forthcoming volume entitled ‘Real 
Estate Law” (MacMillan and Company) : 
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“The. questions of what constitute fair market value and 
of its determination are ones upon which there is almost 
nothing in the regulations or rulings of the Bureau of In- 
ternal Revenue or in the decisions of the Board of Tax 
Appeals that is of any practical aid as applied to a specific 
case. Article 1591 of Regulations 69 says in part: 

‘The fair market value of property * * * is a ques- 
tion of fact to be established by competent evidence. 
In determining the fair market value of stock in a cor- 
poration, due regard shall be given to the fair market 
value of the corporate assets on the basic date. In the 
case of property traded in on public exchanges, actual 
sales at or about the basic date afford evidence of value, 
but in each case the nature and extent of the sales and 
the circumstances under which they were made must 
be considered. Thus, prices received at forced sales or 
prices received for small lots of property may be no 
real indication of the value of the property * * *. 


“The Board of Tax Appeals, in Appeal of Somers Lum- 
ber Company (2 B. T. A. 106), defines fair market value as 
the amount which an owner, not under necessity of selling, 
is willing to take, and which another person, not under any 
necessity of buying, is willing to pay. The Board holds in 
the same decision that fair market value can be proven by 
proper opinion evidence. But an examination of the de- 
cisions of the Board in cases involving the question of fair 
market value of obligations reveals that in nearly all of 
such cases the Board has held the obligation in question to 
be worth its face value for want of proper evidence that the 
fair market value was less than par or that there was no 
But this is probably due to poor pre- 
sentation, at least in the majority of such cases. 

“The difficulty of establishing fair market value before 
the Bureau of Internal Revenue is further indicated by the 
statement in Article 1591 of Regulations 69, quoted above, 
that in the case of property traded in on public exchanges, 
actual sales at or about the basic date afford evidence of 
value, but in each case the nature and extent of the sales 
and the circumstances under which they were made must 
be considered. In other words, the price at which property 
is actually sold on a public exchange on a given date is 
merely evidence of the fair market value of the property on 
that date. The burden of proof is in all cases upon the 
taxpayer, and a review of the rulings of the Bureau of 
Internal Revenue and the decisions of the Board of Tax 
Appeals shows that the establishment of a fair market value 
of an obligation at less than its face value is exceedingly 
difficult, and that the establishment of proof that an obliga- 
tion has no fair market value is still more difficult.” 


There is in our opinion no question but that evi- 
dences of indebtedness should not be deemed to have 
a fair market value unless they can be ordinarily dis- 
posed of by the taxpayer at a reasonable discount under 
normal commercial usage, and the writer also believes 
that any rate of discount exceeding 10 per cent should 
not be considered as a reasonable discount for the above 
purpose. The National Association of Real Estate 
Boards has requested a regulation to this effect and in 
a memorandum* submitted to the Solicitor of Internal 
Revenue has presented the following argument : 

“The compelling necessity for a clarifying definition is 
made clear by the difficulty encountered by the Depart- 
ment and by many taxpayers under the existing regulations 
and the uncertainty surrounding this subject. 

“It is appreciated fully that few questions connected with 
the Revenue Acts have been more frequently argued than 
the terms ‘fair market value’ and ‘readily realizable mar- 
ket value’ and we shall not burden the Department with a 
review of the authorities. We refer, merely as an illustra- 
tion, to one definition of ‘fair market value,’ namely: 


‘The price which property will bring when it is of- 
fered for sale by one who is willing, but who is not 
obliged to sell it, and is bought by one who is willing 


*Prepared by Nathan William MacChesney, William Gibbs 
McAdoo, Brice Clagett, and C. C. Hogan of Counsel, and 
George P. Ellis, C. P. A., and George M. Thompson, C. P. A. 
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or desires to purchase, but is not compelled to do so.’ 
—Metropolitan Street Railway Co. v. Walsh, 197 Mo. 392; 
94 S. W. 860. 

“It is our contention that where the evidences of indebted- 
ness of the purchaser accepted by the seller in part consid- 
eration for the sale of real property, are of a type and con- 
tain such provisions that clearly they can not ordinarily be 
disposed of by the taxpayer at a reasonable discount under 
normal commercial usage, there should be no burden on the 
taxpayer to prove that they do not have a readily realizable 
market value. 

“In other words, it is our contention that where, for 
example, a taxpayer subdivides and sells real property on 
a large scale and on practically identical terms, he should 
be enabled in advance to establish a sales policy that would 
conform to a definite and fixed taxing rule. The absence 
of such certainty leads to financial and commercial in- 
stability and in the long run decreases the revenue from 
taxation received by the Government. Uncertainty as to 
tax basis makes it difficult for real estate dealers to make 
convenient arrangements for financing with their banks, 
since clearly banks are reluctant to agree to financing plans 
in advance where the tax basis of the taxpayer is con- 
tingent and uncertain. 


Illustrative Examples 


“Two examples will best illustrate the problem: 


“(1) In the City of Los Angeles and in Southern Cali- 
fornia generally, the custom has grown up over a period 
of years in the subdividing and sale of real property of 
conveying title to the purchaser at the time of sale, accept- 
ing an initial payment in cash, taking a note secured by a 
mortgage for from 30 per cent to 60 per cent of the sale 
price and accepting for the remainder of the sale price not 
covered by cash or a mortgage, installment notes secured 
by a trust deed to the property, such trust deed being sub- 
ject to the mortgage. In numerous instances second trust 
deeds are also utilized. 


“In such cases it is clear that the mortgage, being well 
secured and representing usually less than 50 per cent of the 
sale price of the property, has a readily realizable market 
value for the reason that it can be easily disposed of at 
approaching its face value under normal commercial usage. 


“It is equally clear, however, that the trust deed or sec- 
ond trust deed representing a large proportion of the pur- 
chase price (ordinarily in excess of 60 per cent of such pur- 
chase price) does not have a readily realizable market value 
for the reason that they cannot be easily disposed of by the 
taxpayer at a reasonable discount under normal commercial 
usage. 


“In the examples cited, therefore, it is the common prac- 
tice for the seller of the real property not to discount such 
trust deeds but to keep them himself, and therefore the 
taxpayer does not realize money on account of such trust 
deeds unless and until the purchaser of the property pays 
off the installment notes secured by the trust deeds. 


“Even though the taxpayer has every reasonable expec- 
tation that the installment notes secured by the trust deeds 
will be paid with interest regularly when they fall due, he 
is unable to discount such evidence of indebtedness at the 
time they are accepted. 


“It is evident that this may be true even though the initial 
payment in money or other property having a readily 
realizable market value may be in excess of 25 per cent of 
the sale price. 

“In rapidly growing communities, where the sale price of 
real property rapidly increases, it is clear that evidences of 
indebtedness secured by liens on real property representing 
75 per cent or even. 50 per cent of the sale price ordinarily 
do not have a readily realizable market value because they 
cannot ordinarily be disposed of at a reasonable discount. 

“This is true as will be readily recognized because banks 
and other financial institutions which ordinarily invest in 
evidences of indebtedness secured by liens on real property 
are generally conservative and ordinarily fix as a basis for 
their loans a property valuation less, and frequently con- 
siderably less, than the sale price of such property. 

“It is for this reason that the trust deeds mentioned in 
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the example cited ordinarily represent in part the profit 
which the seller expects to realize on the sale, but which 
he does not actually realize until all or a large part of the 
evidence of indebtedness have been paid by the purchaser. 


“(2) In a large number of states and communities there 
is in very general use a form of installment contract the 
significant points of which, relevant to this discussion, are 
as follows: the vendor agrees to convey the property to the 
purchaser by warranty deed if the purchaser shall first 
make the payments and perform the covenants mentioned in 
the agreement; no right, title or interest, legal or equitable, 
in the premises shall vest in the purchaser until the de- 
livery of the deed or until the full payment of the pur- 
chase price at the times and in the manner provided; the 
purchaser shall not transfer or assign the agreement with- 
out the previous written consent of the vendor; the agree- 
ment shall not be recorded; in the event of default by the 
purchaser the vendor shall have the-.right to declare the 
contract null and void and shall retain all payments pre- 
viously made and all improvements on the premises shall 
belong to the vendor. Where such contracts are used in 
the sale of lots in subdivisions it is a common practice to 
have them run over a period averaging approximately eight 
years. 

“It is clear that such contracts give very thorough pro- 
tection to the vendor of the property, as far as the re- 
covery of his property on default is concerned, since he 
retains title until all payments are completed; but it is 
equally clear that the contracts ordinarily have no readily 
realizable marketable value. The protection thrown around 
the rights of the vendor indicate the anticipation that there 
may be numerous defaults. It is customary for such con- 
tracts to be retained by the vendor or his trustee. The fact 
that these payments are spread over such a long period of 
time makes it impossible to ‘realize’ that amount due under 
the contract at a price consistent with good commercial 
usage. 

“It is our understanding that a definition of ‘readily rea- 
lizable market value,’ to the effect that evidences of indeb- 
tedness of the purchaser of real property accepted by the 
seller, would be construed to have a readily realizable mar- 
ket value if they could be discounted at not more than 
approximately 15 per cent of their face value, has already 
been suggested. We believe in the advisability of a definite 
rule but we also believe that 10 per cent would be a fairer 
figure. We suggest this because of the applicability of such 
a fixed rule to the entire country, and also having in mind 
that in the sections of the country where ordinarily real 
property prices remain nearly stationary the margin of 
profit on real estate sales is usually small and if the seller 
discounts the evidences of indebtedness received for more 

than 10 per cent of their face value, or should be taxed on 
the basis that he could discount such evidences of indeb- 
tedness for more than 10 per cent of the sale price, the 
margin of profit would be lost with consequent loss of 
revenue to the Government.” 


Attitude of Department Uncertain 


The attitude of the Department, however, remains 
undetermined. One examiner will pass without close 
scrutiny a return in which profit on real estate sales 
is not reported because the basis has not yet been ex- 
ceeded by the payments of vendees, while another 
examiner will: absolutely disallow any contention that 
the obligations of the purchaser have no fair market 
value. Unless the Bureau can be induced to enlarge 
upon its regulations by a more usable definition of the 
term “fair market value,” it must be believed that every 


return in which obligations are treated as having no 
fair market value will be made the subject of an in- 
dividual case before the Bureau, with consequent ex- 
pense to taxpayers and dissatisfaction to their account- 
ants and attorneys because of the qualifications with 
which they must surround any advice which they give 
to clients. 


February, 1927 


In spite of this fact it has been our experience, dur- 
ing the months which have elapsed since the issuance of 
Regulations 69, that real estate men are turning in 
great numbers to the use of Article 46 and the con- 
tention that the obligations they receive have no fair 
market value. The use of the installment plan is de- 
creasing. Before the propriety of this can be fully 
discussed, attention must be given to the installment 
plan itself, in reference to which it is provided in 
Articles 44 and 45 that in 


“sales in which the payments received in cash or property 
other than evidences of indebtedness of the purchaser dur- 
ing the taxable year in which the sale is made do not ex- 
ceed one-fourth of the purchase price * * * the vendor 
may return as income from such transactions in any taxable 
year that proportion of the installment payments actually 
received in that year which the total profit realized or to be 
realized when the property is paid for bears to the total 
contract price.” 


In introducing the discussion of this provision, atten- 
tion should be called again to the example given above 
having to do with a previously existing mortgage. 
Repeating the illustration, property subject to a mort- 
gage of $3,000 has been sold for a total consideration 
of $10,000. The cost of this property to the vendor 
was $5,000. He received during the taxable year in 
which the sale was effected $2,000 in cash and a real 
estate contract to the amount of $8,000 (subject to the 
mortgage of $3,000), or a real estate contract of $5,000, 
the vendor assuming the mortgage of $3,000: In either 
case the rule as to the calculation of taxable income on 
the installment basis is the same. The “initial pay- 
ments” are $2,000, the “total contract price” is $7,000, 
the “purchase price” is $10,000. Appeal of Dalriada 
Realty Company, U. S. Board of Tax Appeals. 


The income from the sale may be reported on the install- 
ment basis because the “initial payments” of $2,000 “do not 
exceed one-fourth of the purchase price” of $10,000. The 
taxable income in each year is “that proportion of the in- 
stallment payments actually received in that year which the 
total profit realized or to be realized when the property is 
paid for bears to the total contract price.” In this case that 
total profit to be realized is $5,000, and the “total contract 
price,” under that paragraph of the statute previously dis- 
cussed which says that “the amount of the mortgage * * * 
shall not be considered as a part of the * * * ‘total con- 
tract price’”’ is $7,000. Therefore five-sevenths of each dol- 
lar received is to be considered as profit. When $7,000 has 
been received $5,000 of profit will have been earned. 

If the property was sold subject to the mortgage, further 
payments by the vendee will have to be used to satisfy the 
lien of the mortgagee. If the property was sold with an 
assumption of the mortgage there will be no further pay- 
ments to the vendor, but the vendee will pay the $3,000 to 
the mortgagee. 

It is provided in Article 45 of Regulations 69, which 
article is entitled “Sale of real property on the installment 
plan” and has to do with the installment plan as opposed to 
all other bases, that 


“If the vendor chooses as a matter of consistent, prac- 
tice to return the income from installment sales on the 
straight accrual or cash receipts and disbursements 
basis, such a course is permissible, and the sales will be 
treated as deferred-payment sales not on the install- 
ment plan.” 


This is construed as indicating that any vendor of real 
estate who wishes to do so may choose to consider the 
obligations of purchasers “as the equivalent of cash to the 
amount of their fair market value,” or “if the obligations 
received by the vendor have no fair market value” he may 
consider that he has no taxable income until “the payments 


(Continued on page 64) 
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Depletion of Oil and Gas Properties 
Under the Act of 1926 


By Harry A. CAMPBELL* 


HE theory of depletion as applied to the 
natural resources of our country is a sound 


and proven economic principle. This principle 
must be applied and used by every corporation and 
individual exploiting natural resources if that cor- 
poration or individual desires to continue as an 
active and successful operating unit. 

In any given space or area there are a definite 
number of units of coal, mineral or petroleum. the 
ascertainment of which is an estimate 
based on engineering investigations 
or surveys. Once removed these 
units can never be replaced and the 
taxpayer, extracting or withdrawing 
these units is gradually approaching 
a termination of his business exist- 
ence unless there is formulated a 
policy of acquisition of additional 
units in a new area. To acquire such 
new units it is necessary to establish 
a reserve of capital which can be used 
for this purpose. The logical and 
only practicable method is to establish 
a depletion reserve, not only to en- 
able the taxpayer to continue his use- 
ful and successful business life, but 
also to insure a supply of his products 
for the use of the nation. This re- 
serve can only be established after 
the current operating needs are met. 
The taxpayer must first expend the 
necessary money to produce the oil 
or other mineral, and then set aside 
a fund to provide for a program of orderly develop- 
ment, operating and overhead expenses, depreciation 
on equipment, interest on indebtedness, and dividends. 
After providing for these items, it is imperative that 
there be established a reserve of monies with which to 
acquire additional units. 


Provisions of Prior Acts 


In recognition of this sound principle of -eco- 
nomics Congress wisely saw fit to allow oil and gas 
operators certain deductions for depletion which 
would permit them not only to provide a surplus— 
depletion reserve—but also to encourage such oper- 
ators in the hazardous enterprise in which they 
were engaged. 

The first recognition of the right to a deduction 
for income tax purposes was the provision for the 
return of the March 1, 1913 value of leaseholds ac- 
quired and productive prior to that date, and the 
return of cost for leaseholds acquired subsequent 





*Attorney-at-Law, Tulsa, Okla.; Former Asst. Chief of Oil 
and Gas Section of the Income Tax Unit. 
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to March 1, 1913. The interpretations and rulings 
pertinent to these deductions are now well estab- 
lished and will not be further discussed. 

However, it was clearly apparent that these de- 
ductions alone would not permit the oil industry to 
build up a depletion reserve as in cases where oil 
was discovered on properties in unproven territory, 
the cost or March 1, 1913 value was nominal and 
the income therefrom entirely disproportionate to 
such cost. If the only deduction to 
be permitted was a return of cost, 
practically all the income from such 
properties would be taxable as net in- 
come, and hence the depletion reserve 
necessary for future operations 
would be paid to the government in 
the form of taxes. Because of this 
condition, Congress added a “discov- 
ery clause” to the Revenue Act of 
1918, which provided for a depletion 
deduction based on a return of the 
fair market value of such properties 
at the date of discovery, or within 
‘thirty days thereafter. The act pro- 
vided that the discovery tracts or 
leases must not be proven at the date 
of acquisition and that the fair mar- 
ket value of. the property should be 
materially disproportionate to the 
cost. It was also provided that the 
allowance for depletion in all cases 
was to be made under rules and regu- 
lations to be prescribed by the Com- 
missioner, and it was further provided that the deduc- 
tion allowed should be equitably apportioned between 
the lessor and lessee. 

Under the provisions of this Act, and the regula- 
tions promulgated thereunder, a deduction for dis- 
covery depletion was permitted, beginning with the 
taxable year 1918, on properties on which a discov- 
ery revaluation could be substantiated. Certain 
conditions precedent must be met, and the substan- 
tiation of these conditions and the estimate of the 
oil reserves was an expensive and lengthy engineer- 
ing problem to the oil industry, as well as resulting 
in a lengthy and expensive check by government 
engineers. It was also found that as conditions 
changed in the oil industry and as the rates of 
taxation were decreased, modification of the orig- 
inal legislation was necessary. Consequently in the 
Revenue Act of 1921 Congress limited the deduc- 
tion of discovery depletion to one hundred per cent 
of the net income from each property on which a 
discovery revaluation was substantiated, and in 
1924 a further limitation to fifty per cent of the net 
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income from such properties was made a part of 
the law. 


Definition of Net Income, Prior Acts 

In order to determine the limitation of discovery 
depletion, a definition of net income was made a 
part of Regulations 62. On Page 85, Regulations 
62, Article 201, (h) net income is thus defined: 

“ * * * Net income is the gross income from the sale of 
all mineral products and any other income incidental to the 
operation of the property for the production of the mineral 
products, less operating expenses including depreciation, on 


equipment and taxes, but excluding any allowance for de- 
pletion.” 


Regulations 65 of the Revenue Act of 1924 made 
no material change in this definition. 

Under this definition the net income from each 
discovery property is determined without taking 
into consideration development cost, where such de- 
velopment cost is charged off as an expense, rather 
than where capitalized under the option permitted 
in Article 223 of Regulations 62 and Article 225 of 
Regulations 65. Where development cost has been 
capitalized, the Income Tax Unit has held that the 
deductions are similar in nature to depreciation and 
must be subtracted from gross income in deter- 
mining the net income. These practices are settled 
and fixed for the taxable years 1921 to 1924 in- 
clusive. 

Act of 1926 

In the Revenue Act of 1926, effective January 1, 
1926, a radical departure was made by Congress in 
the treatment of depletion on oil and gas properties, 
Section 204 (11) (C) (2) reads as follows: 

“In the case of oil and gas wells the allowance for deple- 
tion shall be 27%4 per centum of the gross income from the 
property during the taxable year. Such allowance shall not 
exceed 50 per centum of the net income of the taxpayer 
(computed without allowance for depletion) from the prop- 
erty, except that in no case shall the depletion allowance 
be less than it would be if computed without reference to 
this paragraph.” 

Net Income, 1926 Act 

The most important question arising under this 
new provision is the determination of net income. 
Regulations 69, issued October 15th, 1926, made no 
change in principle in the option previously al- 
lowed oil and gas operations of charging develop- 
ment to expense or capitalizing such charges (Art. 
223, Regulations 69). Inasmuch as this option was 
not granted to the mining industry, it must be as- 
sumed that the Treasury Department intended that 
the procedure in effect for the years 1921 and 1924 
would be continued. 

This assumption can be considered conclusive 
when it is remembered that the Treasury Depart- 
ment was fully cognizant of the fact that the tax- 
payers of the oil and gas industry had filed their 
returns for 1925 prior to the issuance of Regula- 
tions 69 and had computed depletion on the 27% 
per cent provision and had determined their net 
income under the provisions of the former Depart- 
mental rulings. It can be safely stated then that 
the practice in effect for the years 1921 to 1924 is 
also in effect for the years 1925 and 1926. 


Important Change in Article 223 
Article 223 of Regulations 69, which replaces 
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Article 225 of Regulations 65, does make two im- 
portant changes; one, the entire elimination of the 
right to return the cost of casinghead gas contracts 
through depletion, which requires no comment, and 
the other a renewal, beginning with the taxable year 
1925, of the option given to oil and gas operators of 
charging development to expenses or capital return- 
able through depletion. 

This renewal is contained in the following sen- 
tence: 


“* * * An election once made under the provisions of this 
Article will control the taxpayer’s returns for all subsequent 
years.”—(Italics ours.) 


It is to be noted that the election granted under 
Regulations 65, as well as prior Regulations, pro- 
vided that an election once made under the option 
controlled the taxpayer’s returns for all subsequent 
years. It has been the consistent policy of the 
Income Tax Unit to rigidly adhere to the provision 
that an option once made was controlling for all 
future years. However, Article 223 of Regulations 
69 grants to oil and gas operators the right to make 
this election, beginning with the taxable year 1925. 
Inasmuch as Regulations 69 were not issued until 
October, 1926, this option could not be exercised in 
the returns filed for the taxable year 1925. It is 
permissible, however, to make this election in the 
returns to be filed for the year 1926, and such elec- 
tion will comply with the Regulations. , 

Determination of Gain or Loss 

In the determination of the amount of gain or 
loss from the sale of an oil and gas property, Section 
202 (b) (2) of the Revenue Act of 1926 provides 
that the basis shall not be diminished in respect of 
depletion to exceed a depletion deduction computed 
without reference to paragraph 2 of subdivision “C” 
of Section 204. (See Article 1561, Regulations 69.) 

This provision excludes the 27% per cent pro- 
vision of the Revenue Act of 1926 from the compu- 
tation of profits or loss, and in this respect is similar 
to depletion deductions on discovery revaluations 
in prior Acts. Hence it will be necessary for 
a taxpayer who may sell, or contemplate selling, 
his properties to maintain two sets of depletion 
records; one on cost or March 1, 1913 value for 
profit and loss purposes; and one on the basis pro- 
vided for in the new Act for depletion purposes. 

Duplicate Records 

It will also be necessary for corporation tax- 
payers to maintain separate accounts in order to 
comply with Article 1546 of Regulations 69, reading 
as follows: 

“* * * Tn the case of oil and gas wells the amount by 
which a corporation’s depletion allowance for any taxable 
year based upon the income from the property * * * ex- 
ceeds a depletion allowance based on cost or value con- 
stitutes a part of the corporation’s ‘earnings or profits ac- 
cumulated after February 28, 1913,’ within the meaning of 

Section 201, and, upon distribution to shareholders, is tax- 
able to them as a dividend. * * *” 

A corporation should, for the protection of its 
stockholders, maintain the necessary records so that 
it will be in a position to advise them of the source 
of any distribution in the form of dividends. 

A duplicate set of records should also be main- 

(Continued on page 70) 
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Anomalies in Tax Legislation and 
Their Causes 


By Morris L. Ernst* 


T has been said with a substantial degree of 
truth that our system of jurisprudence in this 
country is a game that is based on the matching 

of wits. Neither side wants justice in the abstract 
and each party to a dispute wishes only to win. 
Out of this combat of wits there flows a surpris- 
ing amount of justice, developed, however, as a by- 
product solely and resulting in spite of the activi- 
ties of the opposing advocates. 

Our tax legislation is drafted to a great extent 
in a similar hit or miss method. Compared with a 
law suit, there are more contestants in the battle, 
the issues are more diversified, 
the problems increased in 
number, and probably there is 
a greater lack of scientific 
knowledge on the part of 
judges. 

Let us discuss one example 
in this article. Our income tax 
statutes have been based upon 
the proposition that the re- 
turns should be made so as to 
accurately and properly dis- 
close the income of the tax- 
payer. With this end in view, 
and cognizant of the fact that 
the Treasury Department is 
not a prosecuting agency of 
the government, the Secretary 
of the Treasury years ago’ laid 
down a general theory of mak- 
ing returns in cases where 
property was sold on the in- 
stallment basis. This general 
theory naturally rested on the 
proposition that in the case of 
installment sales the seller received considerations 
which were by no means equivalent to cash and 
which as tested by previous experience were of 
such doubtful value. that the proper treatment for 
tax purposes was to return as taxable the income 


when received in cash. Under this plan, the cash - 


as received would be divided and so allocated that 
the proper portions would be applied toward the 
return cost and the balance applied to gross profit. 
These regulations of the Treasury Department 
were a pronounced relief to taxpayers and met the 
approval of the greater portion of the accounting 
profession. The Board of Tax Appeals held, how- 
ever, in several cases”? that it would not recognize 
the installment method as laid down in the Treas- 


*Of Greenbaum, Wolff & Ernst, attorneys, New York City. 

1Article 117 of Regulations 33 and Article 42 of Regulations 45. 

2B. B. Todd, Inc., 1 B. T. A. 762; and H. B. Graves Company, 
Inc., 1 B. &. A. 859. 





“KEY” to the Scriptures has 

been provided. Many tax- 
payers feel the need of a similar aid 
for use in construing the revenue 
laws, but would prefer that the 
statutes be written with sufficient 
precision and clarity so that an om- 
niscient authority may not be neces- 
sary to divine legislative intentions. 
It is Mr. Ernst’s contention that | 
much of the subject matter involved 
in income tax legislation is too tech- 
nical and complex for proper treat- 
ment by Congress. To reduce statu- 
tory ambiguities and to attain a 
more scientific approach, he advo- 
cates the establishment of an impar- 
tial commission to frame tax laws. 





ury Department regulations as a fair and proper 
basis for making returns. I do not intend to argue 
in this paper the merits of this position taken by 
the Board of Tax Appeals, but I cannot fail to 
express my own opinion that our method of tax 
legislation and administration are woefully faulty 
in permitting (in this case as in so many other 
situations) taxpayers to follow the instructions of 
the Treasury Department and years later be called 
into court for failure to file returns in disobedience 
to the Treasury Department’s own regulations. 

At about the same time that these decisions were 
handed down by the Board of 
Tax Appeals, the Board also 
had presented to it the so- 
called West End Avenue Ap- 
peal (2 B. T. A. 958). This 
case involved primarily the 
question of the appraisal of 
second mortgages. For some 
unknown reason this case was 
taken up in the press and else- 
where as involving primarily 
the question of the installment 
regulations previously ap- 
proved by the Treasury De- 
partment. At any event a 
state of great confusion ex- 
isted not only in the minds of 
the taxpayers but among many 
of the government officials 
connected with the Treasury 
Department. At that time the 
new tax of 1926 was in the 
process of formation. 

The readers of this maga- 
zine know how our tax: laws 
are really whipped into shape. Great portions of 
the measures are fought over on the basis of 
political party organizations. Sections of vital im- 
portance relating to specific industries are dis- 
cussed on many occasions solely from the point of 
view of the special interests involved. The Treas- 
ury Department makes its regulations and recom- 
mendations. These are either discounted because 
of an alleged political bias or are subject to crit- 
icism because they are in part the suggestions of 
the collecting agency. The proper organization and 
set up of the Board of Tax Appeals throws an- 
other question into the arena of debatc because of 
the problem surrounding the relation of the Treas- 
ury Department to this Board. The committees of 
the House and Senate hold hearings. These hear- 
ings are attended by comparatively few members 
of either committee. The Treasury Department 
representatives advise the committees. 
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This method of developing tax legislation would 
be satisfactory if we were only concerned with 
the general policies of taxation. Should the taxa- 
tion be based on sales?* Should we abandon the 
capital stock tax? Should we favor excess profits 
taxes? Are the stamp taxes to be continued? There 
are questions which, through our shuffling method 
of legislation, might well be treated with proper 
results by our present methods. The vice, how- 
ever, exists in the fact that having adopted a 
policy of taxation the intricate and complicated de- 
tails which involve the successful administration of 
the law are juggled around from one corner of 
Washington to another and find themselves eventu- 
ally in the tax law usually in a condition unsatis- 
factory to the taxpayers and to the Treasury De- 
partment. 


Take for example this question of sales on the 
installment basis. It was generally agreed to by 
all persons in Washington who had anything to do 
with the new law that the new law should re- 
affirm the Treasury Department’s general policy of 
permitting returns on the so-called installment 
basis. That agreement of policy resulted from the 
activities of real estate boards, Treasury Depart- 
ment official opinions, analysis of the Board of Tax 
Appeals decisions, personal experience of Senators 
and Congressmen and briefs prepared by attorneys 
and accountants. 


The next step, however, of inserting that policy 
into the statute was handled in the usual fashion 
and it gives a good example of the clumsy method 
of our governmental machinery. Section 212 (d) 
of the tax law was inserted in the bill. This sec- 
tion was incorporated in a portion of the tax law 
so that it applied only to individuals who might 
make returns on the installment basis. Through 
this hit or miss method of writing legislation it 
became apparent at the last minute that the new 
section only referred to individual taxpayers and 
that corporations would not be included. Con- 
sequently, at the eleventh hour, Section 232 had to 
be amended so as to provide that the provisions 
of Section 212 (d) would also operate in the case 
of corporate returns. On the very last days of the 
session it developed that the confusion arising be- 
cause of the opposition of the Board of Tax Ap- 
peals would still continue unless some provisions 
were made for the retroactive effect of these new 
provisions of the tax law of 1926. As a result, Sec- 
tion 1208 was added to the statute. Not only did 
these difficulties arise, but Section 212 (d) was so 
framed that the words “purchase price” and “con- 
tract price” were used in the loosest possible fash- 
ion with the result that the Solicitor’s Office of the 
Treasury Department has spent many tedious days 
holding hearings and receiving briefs so as to en- 
able it to prepare a Treasury Department regula- 
tion explaining this section. This is in no sense a 
criticism of the Solicitor’s Office. As a matter of 
fact, it is quite amazing that they were ever able 
to frame any regulation to which they would: be 
willing to put their signatures. Section 212 (d) 
provides: fe ") 
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“Section 212(d): Under regulations prescribed by the 
Commissioner with the approval of the Secretary, a person 
who regularly sells or otherwise disposes of personal prop- 
erty on the installment plan may return as income there- 
from in any taxable year that proportion of the installment 
payments actually received in that year which the total 
profit realized or to be realized when the payment is com- 
pleted, bears to the total contract price. In the case (1) 
of a casual sale or other casual disposition of personal prop- 
erty for a price exceeding $1,000 or (2) of a sale or other 
disposition of real property, if in either case the initial pay- 
ments do not exceed one-fourth of the purchase price, the 
come may, under regulations prescribed by the Commis- 
sioner with the approval of the Secretary, be returned on 
the basis and in the manner above prescribed in this sub- 
division. As used in this subdivision the term ‘initial pay- 
ments’ means the payments received in cash or property 
other than evidences of indebtedness of the purchaser dur- 
ing the taxable period in which the sale or other disposition 


is made.” 

For the moment forget that there is such a thing 
as Treasury Decision 3921 issued by the Treasury 
Department explaining this section. Take an ex- 
ample of a case where the property has a first 
mortgage on it at the time that it is bought by 
the seller and at the time that it is sold. Let us 
assume that the mortgage is $50,000: that the 
property cost the taxpayer $80,000; that he sells it 
for $100,000, $20,000 of the $100,000 being cash; 
$50,000 being the underlying mortgage and $30,000 
being a long term second mortgage. Section 212 
(d) provides that there are two tests to be applied. 
In the first place, is the transaction an install- 
ment transaction; is the cash payment lass than 
25 per cent of the purchase price? If it is, then the 
cash as and when received shall be apportioned 
in the same proportion as the total profit bears to 
the total contract price. 

It remains for some one to explain the difference 
between “contract price” and “purchase price.” Are 
the words interchangeable? Do they. mean some- 
thing different in each case, and above all, do we 
really think that the persons who were responsible 
for the enactment of this section thought of these 
problems? In the Treasury Department regula- 
tions they frankly admit that the first mortgage 
for certain purposes is treated one way and for 
other purposes is treated another way. The Solici- 
tor’s Office no doubt has grave doubts as to the 
legal basis for this definition. As a practical mat- 
ter it was the only way to make sense out of Sec- 
tion 212 (d). 

Let us look at one other little point in passing. 
There was a debate in the Senate and one of the 
senators asked whether the expense in connection 
with the sale of a piece of property would be 
counted off from the cash received in applying 
the test as to whether or not the sale was an in- 
stallment transaction. The reply in the Senate was 
that the matter would be taken up with the Treas- 
ury Department officials and that a further report 
would be made. No further report was made. No 
change was made. I personally interviewed many 
of the senators. I am personally convinced that the 
intention of many of the senators was to deduct 
the selling expense from the cash received before 

(Continued on page 72) 
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What Are Abnormal Conditions 
Affecting Capital or Income 


By GeorGcE C. WILLIAMS* 


P TO November 1, 1926, upwards of one thou- 
U sand corporations had filed 1918, 1919, 1920 

and 1921 appeals with the U. S. Board of Tax 
Appeals claiming special assessment under Section 327 
(d) of the Revenue Acts of 1918 and 1921. Many 
corporations have applications for assessment under 
Section 327 (d) still pending before the Special As- 
sessment Section of the Bureau of Internal Revenue. 
An analysis of many of the petitions filed with the 
U. S. Board of Tax Appeals 
evidence a lack of understanding of 
the purpose of Section 327 (d) for 
the reason that relief has not been 
requested under Section 327 (d) 
either as an original issue or to be 
used. as an alternative in the event 
that the original issue is denied. One 
of many such instances is where a 
corporation has claimed personal 
service by requesting relief under 
Section 327 (d). Furthermore, 
thousands of corporations have not 
received relief under Section 327 (d) 
(whose cases may still be recon- 
sidered) because special assessment 
was never requested or because the 
taxpayer did not properly present its 
claim to the Income Tax Unit. 


Section 327 (d) of the Revenue 
Acts of 1918 and 1921 reads in part 
as follows: 

“Section 327. That in the 


ing cases the tax shall 
Section 328: 


“(d) Where, upon application by the corporation, the Com- 
missioner finds and so declares of record that the tax if de- 
termined without benefit of this section would, owing to abnor- 
mal conditions affecting the capital or income of the corpo- 
ration, work upon the corporation an exceptional hardship 
evidenced by gross disproportion between the tax computed 
without benefit of this section and the tax computed by refer- 
ence to the representative corporations specified in Section 328.” 

“The great fundamental rule in construing statutes 
is to ascertain and give effect to the intention of the 
legislature (36 Cyc. 1106). Where the language of a 
statute is ambiguous, its meanings may be ascertained 
by resort to the history of its passage through the 
legislature. (U.S. v. Husgrave, 160 Fed. 700; U. S. 
Transit Co. v. Comm., 190 Fed. 943; U. S., In re: 
Bautista, 245 Fed. 765; Inv. Trust v. U. S., 261 Fed. 
3320; Steel Co. v. Steel Co., 262 Fed. 438, etc.) For 
the purpose of interpreting the legislative will resort 
may be had to the history of the statute as found in 
the journals of the two legislative bodies (Blake v. 
 *Of New York, Certified Public Accountant, N. C.; formerly 


Assistant Chief, Special Assessment Section of the Natural Re- 
sources Division, Income Tax Unit. 
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N. Y. Nat. City Bank, 23 Wall. 307, 23 L. Ed. 119; 
U. S. v. Stevenson, 215 U. S. 190, 30 S. Ct. 35, 54 L. 
Ed. 153) and also to the original bill with the amend- 
ments noted thereon. (U.S. v. Merck, 8 Cust. A. 137.) 
Both debates and the reports of the Committees may 
be consulted for the purpose of ascertaining the gen- 
eral object of the legislation proposed and the evils 
sought to be remedied. (U.S. v. Wilson, 58 Fed. 768. 
Ex. p. Farley, 40 Fed. 66; Holy Trinity Church v. U. 
os. MoU. S&S. 47, 2S Cy Mi, 
36 L. Ed. 226; Maxwell v. Brayshaw, 
258 Fed. 957; Fashion Co. v. Hous- 
ton Co., 259 Fed. 793; Mennen Co. v. 
_Comm., 288 Fed. 774;Casserelle v. 
U. S., 271 Fed. 486; etc.) 

When the 1918 Revenue Bill 
(now known as the Revenue Act of . 
1918) was first introduced in the 
U. S. House of Representatives, the 
portion Section 327 relating to ab- 
normal conditions read as follows: 


“(a) That in the following cases the 
invested capital shall be determined as 
provided in subdivision (b) of this sec- 

_ tion: 

“(3) Where capital is a material in- 
come-producing factor, but where because 
of the fact that the capital employed is in 
large part borrowed, there is no invested 
capital or the ‘invested capital is materially 
disproportionate to the net income as com- 
pared with representative corporations _en- 
gaged in a like or similar trade or busi- 
ness.” 

When the 1918 Revenue Bill originally passed the 
U. S. Senate the portion of Section 327 relating to 

abnormal conditions read as follows: 

“That in the following cases the tax shall be determined as 
provided in Section 328: 

“(d) Where, as compared with representative corporations, 
engaged in a like or similar trade or business, the taxpayer 
would (under Section 326) be placed in a position of substan- 
tial inequality, because of the time or manner of organization, 
or because the actual value of the assets on March 1, 1913, 
was substantially in excess of the amount at which such assets 
would be valued for the purpose of computing invested capital 
under the provisions of Section 326; 

“(e) Where the invested capital is materially disproportion- 
ate to the net income as compared with representative corpora- 
tions engaged in a like or similar trade or business because: 

“1, The capital employed, although a material income-pro- 
ducing factor, is very small or is in large part borrowed; 

“2. There are excluded from the invested capital as com- 
puted under the provisions of Section 326, intangible assets of 
recognized and substantial value built up or devedoped by the 
taxpayer ; 

“3. The net income for the taxable year is abnormally high 
due to the realization in one year of (a) gains, profits, or in- 
come earned or accrued during a period of years, or (b) 
extraordinary gains or profits derived from the sale of prop- 
erty the principal value of which has been demonstrated by 
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prospecting or exploration and discovery work done by the 
taxpayer. When the tax is determined under this paragraph 
proper allowance shall be made for the taxes which would 
have been payable in prior years if the gains, profits, or in- 
come earned or accrued in such years has been taxed at the 
rates then applicable; 

“4. Proper recognition or allowance can not be made for 
amortization, obsolescence, or exceptional depletion due to the 
present war, or to the necessity in connection with the present 
war of providing plant which will not be wanted for the pur- 
pose of the trade or business after the termination of the war.” 

After the 1918 Revenue Bill was originally passed 
by the U. S. House of Representatives and the U. S. 
Senate it was sent to Conference and in conference the 
representatives, the U. S. Senate and U. S. House of 
Representatives amalgamated the various classes of “ab- 
normal conditions” specifically enumerated in Section 
327 (d) and (e) by the U. S. Senate into the present 
Section 327 (d) of the Revenue Act of 1918. 

Senator Penrose, in a speech delivered February 12, 
1919 after the meeting of the conferees of the Senate 
and House of Representatives, made the following 
statement in connection with the present Section 327 
(d) of the Revenue Act of 1918: 


“Similar action was taken with respéct to the so-called pro- 
visions, which permits the profits tax in any exceptional case 
to be fixed by reference to the experience of representative 
concerns. This amendment, to my mind is a most admirable 
one. The Senate greatly increased the classes of cases entitled 
to this relief. The conferees amalgamated all these classes 
into a single general class.” (Congressional Record, February 
12, 1919.) 

Pertinent extracts relative to Section 327 (d) with- 
drawn from a speech given on February 11, 1919 by 
Senator Simmons, who was in charge of the 1918 
Revenue Bill in the U. S. Senate, read as follows: 

“Mr. President, in addition to the relief amendments placed 
in the income tax title, but affecting profits taxes as well as 
income taxes, amendments relating to amortization and obso- 
lescence, shrinkage in inventories, and so forth the Senate added 
a general relief clause investing more or less discretion in the 
Commissioner of Internal Revenue and the advisory tax board 
for relief in cases clearly establishing injustice, inequality, or 
discrimination. The House conferees accepted these provisions 
of the Senate. ; 

“The relief provisions as contained in the Senate amendments 
were specific in their terms. They specified the special condi- 
tions and circumstances under which the Commissioner might 
give relief. The conferees on the part of the House, while 
not specially objecting to that method of relief, insisted that 
it was very much better to give authority in more compre- 
hensive terms and without such detail of specification and 
particularization. After careful discussion and consideration 
it was agreed to rewrite the Senate relief provision and give 
the necessary power to the Commissioner in general terms. 
The general opinion of the conferees and of the department, 
and I concur in that opinion, is that the amendment as re- 
drafted broadens rather than restrains the powers of the 
Commissioner in the matter of relief against injustice, inequal- 
ity and discrimination.” 

“The construction placed upon a statute by the offi- 
cers whose duty it is to execute it is entitled to great 
consideration, especially if such construction has been 
made by the highest officers in the executive depart- 
ment of the government, or has been observed and 
acted upon for many years, and such construction 
should not be disregarded or overturned unless it is 
clearly erroneous.” (Cyc. 1140-1141.) 

The Bureau of Internal Revenue has specifically held 
the following conditions to be “abnormal conditions” 
within the meaning of Section 327 (d) of the Revenue 
Act of 1918: 


(1) Where a corporation is placed in a position of substan- 
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tial inequality because of the time or manner of organization. 
(L. O. 1109 :1-47-606.) 

(2) Where the capital employed, although a material in- 
come-producing factor, is very small or is in a large part 
borrowed. (L. O. 1109.) 

(3) Where there are excluded from invested capital com- 
puted under Section 326 intangible assets of recognized value 
and substantial in amount, built up or developed by the tax- 
payer. (L. O. 1109.) 

(4) Where the net income for the year is abnormally high, 
due to the realization in one year of (1) income earned dur- 
ing a period of years, or (2) extraordinary profit derived 
from the sale of property the principal value of which has 
been demonstrated by prospecting or exploration and discovery 
work done by the taxpayer, or (3) gain derived in one year 
from the sale of property the increase in value of which had 
accrued over a period of years. (L. O. 1109.) 

(5) Where proper recognition or allowance can not be made 
for amortization, obsolescence, or exceptional depletion due to 
the World War. (L. O. 1109.) 

(6) The payment of low officers’ salaries is not ground 
for special assessment, except in the case of a corporation in 
which the officers own substantially all of its stock, where it 
can be established that the salaries paid to such officers are 
unusually low, are fixed on an inadequate scale because of 
such stock ownership, and are unreasonable compensation for 
the services actually rendered. (S. M. 4877—Vol. V 6-2582.) 

(7) Cases of hardship due to abnormal conditions affect- 
ing the capital and income of the prewar period. (L. O. 
1000-A, 2 C. B. 299.) 

(8) Receipt by a corporation of the proceeds of the life 
insurance policy. (C. R. 335, 3 C. B. 244.) 

It might be mentioned in passing that the U. S. 
Board of Tax Appeals has not recognized as yet any 

“abnormal conditions” not previously recognized. by 
the Bureau of Internal Revenue. 

A summary of the “abnormal conditions” specifically 
provided for in Section 327 in the 1918 Revenue Bill 
as it originally passed the House of Representatives 
and the Senate, which have also been recognized as 
“abnormal conditions’ under Section 327 (d) by the 
Bureau of Internal Revenue, is as follows: 

(1) Where the capital employed, although a material in- 
come-producing factor is very small. 

(2) Where the capital employed, although a material in- 
come-producing factor is in a large part borrowed. 

3 ere a corporation is placed in a position of sub- 
stantial inequality, because of the time of organization. 

(4) Where a corporation is placed in a position of sub- 
stantial inequality, because of the manner of organization. 

(5) Where there are excluded from invested capital com- 
puted under Section 326 intangible assets of recognized value 
and substantial in amount, built up or developed by the tax- 
payer. 

(6) Where the net income for the year is abnormally high, 
due to the realization in one year of income earned during a 
period of years. 

(7) Where the net income for the year is abnormally high, 
due to the realization in one year of extraordinary profit de- 
rived from the sale of property the principal value of which 
has been demonstrated by prospecting or exploration and dis- 
covery work done by the taxpayer. 

(8) Where the net income for the year is abnormally high 
due to the realization of gain derived in one year from the 
sale of property the increase in value of which had accrued 
over a period of years. 

(9) Where proper recognition or allowance can not be 
made for amortization, obsolescence, or exceptional depletion 
due to the World War. 

The following “abnormal condition” was specifically 
provided for in Section 327 (d) in the 1918 Revenue 
Bill as it originally passed the U. S. Senate, but has 
not as yet been specifically recognized by the Bureau 
of Internal Revenue. 

(1) Where, as compared with representative corporations, 
engaged in a like or similar trade or business, the taxpayer 
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would (under Section 326) be placed in a position of substan- 
tial inequality, because the actual value of the assets on March 
1, 1913, was substantially in excess of the amount at which 
such assets would be valued for the purpose of computing 
invested capital under the provisions of Section 326. 

However, the Bureau of Internal Revenue has recog- 
nized this “abnormal condition” in a general way under 
its ruling which reads as follows: 


“Where a corporation is placed in a position of substantial 
inequality because of the time or manner of organization.” 


The Bureau of Internal Revenue as well as the U. S. 
Board of Tax Appeals have recognized the following 
as “abnormal conditions” which were not specifically 
provided for in the Revenue Bill as it originally passed 
the House of Representatives and the Senate: 


(1) The payment of low salaries to officers. (S. M. 4877: 
Vol. V-6-2582 and Appeal of Sol. Frankel, Inc., U. S. Board 
of Tax Appeals.) 

(2) Cases of hardship due to abnormal conditions affecting 
the capital and income of the prewar period. (L. O. 1109 and 
Appeal of Guaranty Construction Company, U. S. Board of 
Tax Appeals.) 

It, therefore, is evident that: (1) each of the “ab- 
normal conditions” specifically provided in Section 327 
(d) and (e) of the 1918 Revenue Act as it originally 
passed the U. S. Senate, and (2) each of the additional 


Progress Reported During Recent Years 
in Eliminating Inheritance Tax 
Inequities 


HE National Bank of Commerce of New York 

has recently published the results of a survey of 
State inheritance tax legislation. It finds that those 
who started the movement of inheritance tax reform 
two or three years ago have reason to feel gratified at 
the achievements so far realized, but adds that there 
still are many problems to be solved in this connection. 
Extracts from the report follow: 

“The cost of transferring property at death reached ex- 
orbitant proportions in this country a short while ago. The 
problems confronting those who had 
to administer the estate of a person 
who died possessed of widely scattered 
property have been tremendous. These 
problems did not consist solely of the 
considerable dissipation of an estate 
often necessary to satisfy the demands 
of the tax collector, but, more than 
this, the laws had become so compli- 
cated that administration miscarried, 
and none could weave a certain way . 
through the difficult mazes. 

“Much of the intolerable condition 
of affairs arose through the efforts of 
many jurisdictions to tax identical 
property passing at death. Such mul- 
tiple taxation fortunately has been 
confined to personal property, largely 
intangible, as contrasted with real 
property. There is a saving theory in 
the law of this country that has al- 
lowed real property to escape multiple 
taxation under inheritance duties im- 
posed by the States. This theory is 
that real property can only be taxed 
by the jurisdiction in which it is lo- 
cated. Another equally simple theory 
is possible for intangible personal prop- 
erty. That is, intangible personal 
property should be taxable only in the 
jurisdiction of which the owner was 
resident. 
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bone of contention. 
man; Ernest H. Van Fossan. 


“abnormal conditions” recognized by the Bureau of 
Internal Revenue, constitute “abnormal conditions” 
affecting the capital or income of a corporation within 
the meaning of Section 327 (d) of the Revenue Acts 
of 1918 or 1921. 


Attention is again called to the following extract from 
a speech by Senator Simmons previously cited herein: 

“The general opinion of the conferees and of the department, 
and I concur in that opinion, is that the amendment as re- 
drafted broadens rather than restrains the powers of the 
Commissioner in the matter of relief against injustice, in- 
equality, and discrimination.” 

From the foregoing it is apparent that Congress in- 
tended that Section 327 (d) as finally passed in the 
Revenue Acts of 1918 and 1921 should apply: (1) to 
all classes of “abnormal conditions” specifically pro- 
vided for in the 1918 Revenue Bill as it originally 
passed the U. S. Senate; and (2) to any other “abnor- 
mal conditions” affecting the capital or income of a 
corporation which work upon the corporation an ex- 
ceptional hardship evidenced by gross disproportion 
between the profits taxes computed without the benefit 
of Section 327 and the profits taxes computed by ref- 
erence to the representative corporations specified in 


Section 328. 


“In the past two years there have been a series of confer- 
ences, reports and discussions largely sponsored by the 
National Tax Association. These have served to center the 
attention of the tax authorities and of students all over the 
country upon the evils that need correction. If the thought 
of all has not been made consistent, it has at least been 
started on the way toward crystallization. Even the most 
intransigeant are beginning to admit that a reasonable sys- 
tem of death duties can be worked out in this country. only 
through compromise and cooperation among the various 
taxing jurisdictions. 

“In inventorying some of the recent events that mark 
progress toward a reorganized inheritance tax system, 
changes accomplished in the Federal estate tax by the Rev- 
enue act of 1926 should be mentioned first. By the terms 
of this act the top rate of taxation on decedents’ estate is 
placed at 20 per cent, against a former 40 per cent. In addi- 





Special section of the Board of Tax Appeals which conducted the Detroit 
hearing in the appeals from the “$30,000,000” income tax assessments that thei 
Treasury Department contends is due from the former minority stockholders of 
the Ford Motor Company for the year 1919, when their stock holdings were sold 
to Henry Ford. The value of the stock at March 1, 1913, is practically the sole 


Left to right, John J. Marquette, John M. Sternhagen, chair- 
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tion to this the credit against the Federal estate tax which 
may be taken because of inheritance taxes paid the States 
was raised from a maximum of 25 per cent of the Federal 
tax to 80 per cent of that tax., The exemption to each estate 
was raised from $50,000 to $100,000. Moreover, the Federal 
gift tax was repealed. This has been enacted in 1924 as an 
adjunct to the estate tax and imposed the estate tax rates 
on gifts among the living. 

“As important in the way of reform as the alteration in 
the Federal estate tax is a movement among the States in 
the matter of taxing nonresidents. Within the compass of 
two years New York, Pennsylvania, Connecticut and Mass- 
achusetts have enacted reciprocity statutes which provide 
that the respective State will not tax the estates of ‘residents 
of other States on intangible personal property if such other 
States do not tax its resident estates. More than this, last 
Spring New Jersey repealed its tax on the intangible per- 
sonal property of nonresidents altogether. 

“Then there are the States of Alabama, Nevada and 
Florida which now have no inheritance tax at all. Further- 
more, the States of Georgia, Rhode Island, Tennessee and 
Vermont had not in the past attempted to impose a tax on 
intangible personal property of nonresidents. So altogether 
there is an arrangement by which twelve, or one-fourth, of 
the States among themselves do not tax the residents of 
the other States on intangible personal property passing at 
death. At least this is the extent of reciprocity so far recog- 
nized in the New York inheritance tax regulations. 

“In addition to doing away with overlapping taxes, those 
influential in the reciprocity movement have also interested 
themselves in simplifying the mechanics of transferring 
stock and other intangibles belonging to estates of non- 
resident decedents. The relief that will be afforded to ex- 
ecutors by this- simplification is not inconsiderable. The 
good beginning of the reciprocity movement affords the 
basis for hope that it may spread through all of the juris- 
dictions. 

“Until multiple taxation by States of intangible personal 
property is completely eliminated, a compromise in the 
direction of restraint is the Matthews plan, which is in 
force in several States. It provides for the taxation of such 
property of nonresidents at a flat rate only. In New York 
State this rate is 3 per cent if the executors claim deduc- 
tions. If they do not claim deductions it is 2 per cent. New 
York, of course, imposes this tax on nonresidents only when 
they are residents of States which impose a tax on the 
intangible personal property of decedents dying resident of 
New York. The reciprocity provision takes care of the 
other States. The very obvious advantage of the Matthews 
plan is that it cuts red tape by minimizing the filing of 


” 


papers. 


Comparative Statistics Data in Special 


Cases Held Open to Appeal Board 

DECISION which may operate to the benefit of 
many taxpayers was rendered by the Court of 
Appeals of the District of Columbia in the case of 
David H. Blair v. Oesterlein Machine Company, in 
which it was held that the Board of Tax Appeals has 
full reviewing jurisdiction over findings of the Com- 
missioner in special assessment cases and may require 
the production of the comparative statistics data sheet, 
used in compiling comparative data for the purpose of 
determining excess profits tax in special cases, under the 
provisions of Section 328 of the Revenue Act of 1918. 
The Commissioner challenged the authority of the 
Board to review his finding on the following grounds: 
“1. That the assessment of a tax, or refusal to do so, 
under the special assessment provisions of the Revenue law, 
involves the exercise of discretion vested in him by law 
which is not reviewable; and 2. That such a review would 
result in the disclosure to the public of records in his office, 
in violation of section 3167 Revised Statutes, as follows: 
‘If any collector or deputy collector, or any inspector, or 
other officer acting under the authority of any revenue law 
of the United States, divulges to any party, or makes known 
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in any other manner than may be provided by law, the 
operations, style of work, or apparatus of any manufacturer 
or producer visited by him in the discharge of his official 
duties, he shall be subject to a fine, etc.’”’ 

With reference to the authority vested in the Board 
by Congress, the court (Associate Justice Van Orsdel) 
says: 

“It is clear we think from the foregoing provisions of the 
Act (Section 273 and Section 900), that the Board is vested 
with full reviewing jurisdiction over the findings of the 
Commissioner in cases where a deficiency arises from a 
determination under the special assessment provisions of 
the Act. The appellate power includes the authority not 
only to review but to investigate de novo the matters in con- 
troversy between the Government and the taxpayer. To 
this end the Board may affirm, set aside or modify, in such 
manner and to such extent as it may be advised, the findings 
of the Commissioner. 

“Nor is the broad jurisdiction thus conferred upon the 
Board limited or controlled by any discretionary power 
vested in the Commisioner, or statutory inhibitions as to 
secrecy. Without stopping to analyze sections 327 and 328 
of the Revised Acts of 1918 and 1921, we find no duties 
there imposed upon the Commissioner which rise to the 
dignity of unreviewable discretion. The mandatory and 
alternative methods there employed for reaching a lawful 
decision, while calling for the exercise of discretion, are 
merely the means pointed out for reaching a judicial deci- 
sion subject to review on appeal, all of which, when appeal 
is taken, pass to the Board to be in turn disposed of by it 
according to its best judgment and discretion. 

“The Board is an independent agency of the Executive 
branch of the Government, vested with limited judicial 
powers to which the taxpayer may appeal before payment 
of an additional assessment of income, excess profits, or 
war profits taxes. This tribunal, unless clearly restricted 
by express statutory limitations, will be presumed to possess 
the power to call to its aid every agency essential to the 
full and complete investigation of the issues committed to 
its jurisdiction. Sustaining, as we must, the power of Con- 
gress to call this Board into existence and to vest it with 
the broad jurisdiction conferred by the Revenue Act, it 
would be a travesty to hold that the evidence upon which 
that jurisdiction may be intelligently exercised can be with- 
held by the subordinate officer of the Government, whose 
decisions the Board is specially vested with power to re- 
view. The statutes imposing secrecy upon the Commis- 
sioner are not intended to impede the wheels of justice, or to 
in any manner interfere with the right accorded the tax- 
payer to avail himself, to the fullest extent, of the protec- 
tion afforded him by appeal to the Board. The right of ap- 
peal, and the authority of the Board to subpoena witnesses 
and enforce the production of records and other data, is in 
the nature of special legislation and to that extent limits 
the operation of the general secrecy acts.” 

We are informed that numerous taxpayers have 
awaited this decision as being in the nature of a panacea 
for all ills in special assessment disputes. Moreover, 
there is an inclination for some who have cases involv- 
ing special assessment on appeal before the Board to 
feel that the Board will now take the initiative and 
determine special relief by making an inquiry of its 
own. While favorable to taxpayers, the decision, as 
one closely in touch with the matter chooses to express 


it, “merely opens the way to a lot of hard work and 
difficult controversy.” 


Transferred Assets, Claims Against.—Under the provis- 
ions of section 280 of the Revenue Act of 1926, the trans- 
feree of the property of a taxpayer can not be assessed 
where the period of limitation for assessment against the 
taxpayer expired prior to the enactment of the Revenue Act 
of 1926 without any assessment against the taxpayer having 
been made, or without any court proceeding for the collec- 


tion of the tax having been begun, within such period.— 
G. C. M. 1029; VI-2-3042. 








oor a 


ac (eee eee eee 


an 
.% 


es 
its 


ve 
ea 
er, 
lv- 
to 
ind 
its 
as 
"eSS 
and 


Vis- 


ans- 
ssed 

the 

Act 
ving 
llec- 
\d.— 





February, 1927 






Tax Law Changes Proposed by Committee 
of New York Bar Association 


EFINITE proposals for modification of the 

Revenue Act of 1926 have for the most part been 
concerned with rate reductions designed to benefit spe- 
cial groups of taxpayers. Recently the Tax Com- 
mittee of New York City Bar Association proposed 
a number. of constructive changes in administration of 
the income tax. Recommendations, as stated in the 
announcement of the association, follow: 


“The law should be amended to provide that the Com- 
missioner of Internal Revenue may not make jeopardy as- 
sessments against a taxpayer unless the financial condition 
of the taxpayer be such as to jeopardize the collection of 
the proposed tax, and that when a jeopardy assessment is 
made the existence of facts constituting jeopardy shall be 
subject to review by judicial proceedings instituted by the 
taxpayer in the Federal courts. 

“The law should be amended to simplify and clarify the 
various provisions with respect to the statute of limitations 
and with respect to the dates involved in the computation 
of interest, both upon additional assessments and upon 
refunds.” 

Other amendments urged were: 

“To provide for additional interest upon refunds where 
there is an unusual delay in payment. 

“To prevent the barring by the statute of limitations of 
claims for refund where the ground for the claim is the 
invalidation by a court decision of a Treasury rule or regu- 
lation in accordance with which the return was filed. 

“To include a provision that additional assessments with 
respect to income reported by fiduciaries shall be made 
within one year after written request therefor filed after 
the return is made by the fiduciary. 

“To include a provision that additional assessments with 
respect to corporations which have been dissolved shall be 
made within one year after written request therefor by the 
proper representative of the dissolved company. 

“To authorize the Tax Board in proper cases to consider 
and decide questions of law in advance of questions of fact. 

“Provision should be made by which in proceedings be- 
fore the United States Board of Tax Appeals the pleadings 
should limit the issues to be tried to the real issues in the 
case. This change may perhaps be effected through changes 


in rules or practices before the Board without statutory 
change. 


“The committee believes that the suggestion of giving 
the District Courts jurisdiction in tax cases concurrent 
with that of the Board of Tax Appeals should not be 
adopted.” 


Action to Enjoin Collection of Estate Tax 
in Florida Stopped by Supreme Court 


HE opposition of the State of Florida to the im- 

position of the Federal estate tax upon its resi- 
dents ended in defeat on January 3 when the United 
States Supreme Court denied the application of the 
state for leave to file a bill of complaint enjoining the 
Secretary of the Treasury and the Commissioner of 
Internal Revenue from collecting in ‘the state the estate 
tax authorized by the Revenue Act of 1926.—State of 
Florida v. Andrew W. Mellon, as Secretary of the 
Treasury, and David H. Blair, as Commissioner. 

The state contended that the estate tax provisions of 
the Revenue Act of. 1926 constitute “an invasion of the 
sovereign rights of the state, and a direct effort on the 
part of Congress to coerce the state into imposing an 
inheritance tax, and to penalize it and its property and 
citizens for the failure to do so”; that the enforcement 
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of the Act would result in the withdrawal from the 
state of several million dollars annually, “and thus 
diminish the revenues of the state derived largely from 
taxation of property therein”; that the state was al- 
ready raising by taxation “a sufficient amount of rev- 
enue to pay the expenses of the State Government 
otherwise than by imposing inheritance taxes or taxes 
on incomes,” and that since the state could not, 
by reason of its constitutional prohibition, “place its 
citizens on an equality with those of the other states 
(except Alabama and Nevada, which also do not im- 
pose inheritance taxes) in respect of the tax in ques- 
tion,” the provision of the Revenue Act in controversy 
was contrary to the Constitution of the United States, 
which requires that “all taxes, duties and excises shall 
be uniform throughout the United States.” 


The opinion of the Supreme Court not only affirmed 
the constitutionality of the estate tax provisions of the 
Revenue Act, but further states: 


_ “If the Act interferes with the exercise by the state of 
its full powers of taxation, or has the effect of removing 
property from its reach which otherwise would be within it, 


“— is a contingency which affords no ground for judicial 
relief.” 


The contention that the tax was not uniform “be- 
cause other states impose inheritance taxes while 
Florida does not,”’ was dismissed as without merit. On 
this point the Court said: 


“Congress cannot accommodate its legislation to the con- 
flicting or dissimilar laws of the several states, nor control 
the diverse conditions to be found in the various states 
which necessarily work unlike results from the enforcement 
of the same tax. All that the Constitution, Art. I, Sec. 8, 
Ch. 1, requires is that the law shall be uniform in the sense 
that by its provisions the rule of liability shall be alike in 
all parts of the United States.” 


In consideration of the plea that imposition of the 
tax would result in withdrawal of taxable property 
from the state (reference presumably being to property 
attracted to the state by the exemption from inheritance 
taxes in that state), the Court held that the Federal 
Constitution “affords no basis for relief, because not 
only is the state’s right of taxation subordinate to that 
of the general government, but the anticipated result is 


purely speculative, and at most only remote and in- 
direct.” 


Dues and Initiation Fees, Taxation of.—Articles 10 and 
15 of Regulations 43, Part 2, relating to the tax on dues and 
initiation fees have been amended to conform with the de- 
cision of the Court of Claims in the case of the Alliance 
Country Club of Alliance, Nebraska. Article 10 now pro- 
vides as follows: 


“The term ‘initiation fees’ as used in the statute means 
the payment of an amount for the purpose of becoming a 
member of a club and enjoying its privileges and which, 
when paid, is not intended to be returned to the person pay- 
ing it. The term “initiation fees” does not include amounts 
required to be paid by new members for ‘stock, bonds, 
promissory notes, or certificates representing an interest in 
the property and assets of the club.”—T. D. 3950; VI-1-3036. 

Jeopardy Assessments.—The return of a 30-day letter by 
the postal authorities as unclaimed is not in itself a suffi- 
cient basis for holding that the assessment or collection of 
tax is in jeopardy. In such cases the Commissioner should 
forward to the taxpayer a registered notice of the deficiency 
in tax due and proceed thereafter in accordance. with the 
law and the regulations governing the assessment and col- 
lection of deficiencies in tax.—G. C. M. 921; V-52-3020. 





} ihe WAS erroneously announced in the press early in Jan- 
uary, that the United States Supreme Court had virtually 
decided against the Government in the case of the New 
York and Albany Lighterage Company, et al., in which the 
issue involved is whether property may be distrained after 
the statutory period of limitation where the assessment has 
been made within the period. The Supreme Court has not 
rendered a decision in the matter. 


The New York and Albany Lighterage Company, Lloyd 
W. Seaman, and Thomas Staples Fuller are the taxpayers 
involved in the suit. The circumstances in the three cases 
are essentially the same. They made tax returns to the col- 
lector and the commissioner of internal revenue made as- 
sessments of additional taxes. They fought the additional 
assessments, refused to pay, and after five years from the 
date of filing the original tax returns, the Government by 
distraint seized property to satisfy the Government claims. 
The District Court in New York and the Court of Appeals 
decided against the Government and held the five-year 
limit of the law applied to all proceedings, including dis- 
traints. The Government maintains that distraint could be 
resorted to after the five years in the statute of limitations. 


[Lp ESErtE protests from the American Mining Congress 
and other organizations, David H. Blair, Commissioner 
of Internal Revenue, has declined to abandon the investiga- 
tion being made by the revenue bureau into the proposal 
of applying standard rates of depreciation to the mining and 
allied industries. Representatives of the Mining Congress, 
the National Coal Association, National Association of 
Manufacturers and National Lumber Manufacturers Asso- 
ciation appealed to the bureau contending that standard rates 
could not be applied as the tax law requires that the rates shall 
be based on the peculiar conditions in each case. 


The investigation of depreciation and maintenance for the 
purpose of finding the basis for standard rates is to con- 
tinue, it is understood, although no decision will be made 
as to the industries to which they would be applied until 
the study is completed. 

“The investigation was conceived,” Mr. Blair said, “with 
the idea of assisting taxpayers in arriving at depreciation, 
deductions, and eliminating uncertainty which has existed 
in the past. If this object cannot be accomplished in re- 
spect to any industry, or portion, the Bureau does not de- 
sire to press the investigation into such industry. Since the 
majority of mining companies have chosen to compute de- 
preciation on a unit of production basis, it is doubtful if 
the investigation would ever have been extended into that 
industry.” 


} ee to larger business earnings in the year 1925 than in 
1924, income taxes collected in the calendar year 1926, 
which were based primarily on incomes of the preceding 
year, totaled $2,172,127,321.45, compared with $1,825,704,- 
135.93 in 1925, the Commissioner of Internal Revenue has 
announced. Since it is probable that the total of individual 
incomes and corporation earnings for 1926 was larger than 
in 1925, an increase in revenue from the income tax paid 
this year may be expected. On the other hand, unless prac- 
tically all forecasts are wrong, a considerable decrease in the 
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base upon which the tax rates for 1927 will be levied is in 
prospect, and hence a marked reduction in revenue. 

It is certain now that income tax rate revision will be 
deferred until. the next Congress which meets next Decem- 
ber, and which will be considering revenue legislation in the 
spring of 1928. By that time the revenue from the income 
tax based on returns for the year 1926 will be known but 
what may be expected on the basis of incomes for 1927 and 
succeeding years will still be an enigma. Some of the long 
range forecasts as to how large a tax cut will be made by 
the next Congress appear to be based on revenue receipts 
during the year 1927. What transpired in 1927 will be his- 
tory by the time the anticipated reduction becomes law. To 
base tax reduction on past business events would not be 
justifiable, and, unless the majority in Congress goes 
politically wild, the next change in rates will be based upon 
economic probabilities for 1928 and succeeding years and 
Treasury needs for 1929. 

Under present conditions more than one-half of the reve- 
nue from the income tax is derived from the tax on cor- 
poration earnings. The great variation in corporation earn- 
ings from year to year is shown in the following table, com- 
piled from statistics of the Bureau of Internal Revenue. 

(In Millions) 
Per cent change Per cent change 
from preceding from preceding 


year year Total 
ee $7,587 —08.8 $25,700 + 3.2 $33,287 
CL ee 8,322 +19.5 24,900 +16.3 33,200 
\_ 7 ie 6,964 +58.3 21,400 + 9.1 28,364 
i) oe 4,336 —44,7 19,600 —13.0 23,936 
eee 7,903 —16.0 23,700 +19.1 31,600 
i ee 9,412 +12.5 19,900 +24.4 29,312 
i. eee 8,362 —22.0 16,000 +16.7 24,362 
| | ee 10, ,730 13, 700 34, 430 


It is noteworthy that the total of earnings of individuals 
who made returns for the years 1917 to 1924 declined from 
the preceding year in only one instance. 


“Ta tax refunds made by the government have caused 
widespread comment during the past month, but little 
publicity has been given to abatements and credits which 
amount every year to twice as much as the actual cash re- 
funds, but which have the same result. According to the 
report of the Commissioner of Internal Revenue, refunds 
allowed during the fiscal year 1926 amounted to '$116,623,- 
311.92, while $307,448,869.94 was abated or: credited. For 
the fiscal year 1925 $107,253,329.95 was allowed in refunds 
and $273,815,890.26 abated or credited. The total of re- 
funds and credits or abatements exceeded additional assess- 
ments by $51,828,315 in 1926, and $54,319,684 in 1925. 


OUSE Resolution 15959, which was passed by the 

House on January 14 and sent to the Senate, pro- 
vides for an increase of $98,000 over last year to $712,780 
for maintenance of the Board of Tax Appeals for the fiscal 
year ending June 30, 1928. The House cut down proposed 
allowances for a number of the offices, boards, commis- 
sions and bureaus so that the total of appropriations, $512,- 
903,808, is $601,128 less than the appropriations for the cur- 
rent fiscal year, and $60,833 below the budget estimates. 
The bill does not include permanent annual appropriations 
previously authorized by Congress, amounting to $7,452,000, 
the largest of which is $7,367,000 of the Federal Board for 
Vocational Education. 


A DEFICIENCY appropriation bill for $183,867,884, in- 
cluding $175,000,000 for tax refunds, was passed by the 
Senate on January 28 as it came from the House. When 
the bill was reported to the House by the Appropriations 
Committee, it was accompanied by an explanation of the 
necessity for the refund items, in part as follows: 

“The last previous appropriation made for similar purposes 
was $149,250,000, contained in the deficiency act approved 
March 3, 1926. This amount was expected to last until 
December 31, 1926. The completion and approval of sev- 
eral very large refund cases, aggregating $21,500,000, which 
at the time the estimate was prepared were not anticipated, 
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depleted the funds more rapidly than usual, and the appro- 
priation practically became exhausted November 1, last. 

“There were on hand, as of January 3, approximately 
52,746 approved claims awaiting payment in the total 
amount of $35,259,721. The item recommended in the bill 
is to cover these claims and those which it is anticipated 
will be allowed during the remainder of the calendar year. 
Refund claims paid during the fiscal year 1926, which ended 
June 30 last, totaled $174,120,177. While the amounts pre- 
viously appropriated for refund purposes and the sum 
carried in this bill are very large, they should be considered 
in connection with the amounts which the government has 
recovered and is recovering in the way of back taxes result- 
ing from underpaid schedules.” 


A table is included showing that “during the past ten 
and a quarter fiscal years, the total internal revenue col- 
lections have been approximately $33,000,000,000, of which 
$3,318,000,000 has come from additional assessments and 
collections resulting from audits. During this period the 
refunds paid to taxpayers have totaled over $721,000,000. 


“The number of claims has been gradually decreasing, 
those on hand at present numbering 29,000, against 70,000 
a year ago. While the bulk of the claims is decreasing, 
those remaining are more intricate and difficult to handle. 
They relate very largely to the war years 1917-1921, when 
the law and procedure were new and difficult and also 
involve large amounts.” 


Before the deficiency bill was reported to the House, 
Charles R. Nash, Assistant Commissioner of Internal Reve- 
nue, appeared before the Committee to explain the tax 
refund situation. 

He said that, while the amounts of refunds made during 
the past few fiscal years might appear to be unusually 
large, ranging from $887,000 in 1917 to $151,000,000 in 1925 
and $175,000,000 in 1926; this did not prove to be the case 
when such refunds were compared to the total internal 
revenue collections, or to the additional assessments and 
collections made by the bureau. 

During the 1917-26 decade, Mr. Nash stated, the total 
of refunds was approximately 21.7 per cent of the total of 
additional assessments and collections. The percentage of 
the total refunds made during the past ten years and three 
months to the total collection was approximately 2.2. 

In illustration of what is likely to happen in an income 
tax audit, two cases of importance handled by this bureau 
were cited. 

“With reference to one corporation, we completed the 
audit about three months ago. For the years 1917, 1918 
and 1919, the amount involved in the tax liability was ap- 
proximately $49,000,000. The final adjustment of that case 
resulted in an additional assessment tax of approximately 
$7,500,000. At practically the same time there was another 
large case closed involving for the taxable years 1915 to 
1920, inclusive, a total returned tax of approximately $37,- 
000,000. The final adjustment in that case resulted in a 
refund of approximately $6,000,000. 

“The first big factor was the determination of invested 
capital for excess profits tax. The taxpayer concerned was 
a large consolidated corporation, and the next feature in- 
volved was the determination of the affiliation question. 
That is, which companies should be included in the con- 
solidation; the valuation of munition plants; the interpre- 
tation and application of a 1916 Supreme Court decision; 
the valuation of contracts at the close of the war; the 
valuation of good-will; the valuation of the plant; the 
valuation of secret processes; the valuation of patents; the 
treatment of stock bonuses paid to employes; the treatment 
of the munitions tax under a Supreme Court decision, and 
the amortization of their war plants. 

“The corporation made dyes, munitions, and built ships; 
they were in the leather business; they were in the trans- 
portation business, etc. There were at least thirty men 
who worked for two years on the adjustment of this one 
case; and we refunded approximately $6,000,000. 

“The parallel case, which was of about the same size, 
had relatively the same number of men working on it, and 
there were practically the same points involved. In that 


case there was an additional assessment of tax of approxi- 
mately $7,500,000 
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|B ha setae recent years when tax reduction has been un- 
der consideration it has been a favorite contention that 
the reduction of the surtaxes would decrease the market 
for tax exempt securities and thereby divert capital from 
“non-productive” to “productive enterprise.” Actual re- 
sults do not lend much support to this argument. The Sec- 
retary of the Treasury recently made public an estimate that 
on November 30, 1926, the amount of wholly tax exempt 
securities held outside of the Treasury and of sinking funds 
was $15,571,000,000. This, despite the large reduction of 
the national debt, represents an increase of 57.7 per cent 
since 1920, when the highest surtaxes ever levied in this 
country were in effect, and an increase of 26.5 per cent 
since 1923. 

The opinion is becoming increasingly prevalent that the 
desirability of diverting investment from the so-called non- 
productive to productive enterprises has been greatly over- 
emphasized in view of the fact that many of our industries, 
including such important lines as iron and steel, automobile, 
shoe, leather, cotton, wool and silk textiles, are overbuilt. 
To many students of the present economic situation, the 
most urgent problem at the present time is that of finding a 
means of stabilizing the balance between present production 
capacity and effective demand, which appears to necessi- 
tate new means of financing consumption. 

To this end the contention is made that public funds well 
spent in needed public enterprises such as public buildings, 
school houses, improved roads, pavements, bridges, sewers, 
etc., are more of a boon to business than increase in the 
machinery for production of commodities which are now 
in more than ample supply, since the former types of ex- 
penditures add equally much to capital wealth of the nation 
and at the same time increase consumption of the output of 


all forms of industry without increasing the manufacturing 
and commercial capacity structure. 


Muse of a Certified Public Accountant 
After Figuring Stock Rights’ Gains 


A farmer purchaser one nice fat hog in 
SED) TE: | dich oul aacnrbtaldaincnieinmbinahiin an $100.00 


(It is presumed that the farmer, in ac- 
cordance with his well known  spend- 
thrifty habits, quartered his original pur- 
chase on a neighboring piece of land and 
let *t graze, so he had no expense of up- 
keep to add to its original purchase price.) 
In 1925 said hog issued a stock dividend of ten 
piglets which the farmer sold for $5.00 each.. 50.00 
Value of the hog with respect to which the 
stock dividend was paid in 1925.......... 125.00 
Value of 10 piglets at $5.00 each in 1925 


Value of hog and piglets—1925............. $175.00 


Cost of piglets equals 50/175 of $100 or. .$28.57 (?) 
QUESTIONS : 

(a) How can the cost of the piglets be involved in 
the cost of the original hog purchased 2 years 
prior to stock dividend of ten piglets? 

(b) Is the total selling price of the piglets a gain? 

(c) Is this a distribution out of Surplus? 

(d) Is the present cost of the hog now $71.43? 

(e) And at what point in her further career will the 
entire cost of the hog disappear ? 

FLORENCE L. SIVERTSON, 
Certified Public Accountant, Chicago. 


Depletion Allowances.—The allowance for depletion pro- 
vided by section 204(c) 2 of the Revenue Act of 1926 in 
the case of oil and gas wells constitutes an allowable deduc- 
tion under the Revenue Act of 1926 notwithstanding there 


is no depletable capital sum based upon cost.—I. T. 2327; 
VI-1-3028. 
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Appellate Court Holds Gift Tax Does Not 
Violate the Constitution 


' ‘HE gift tax levied under the Revenue Act of 1924 
was held to be constitutional by the Circuit Court 
of Appeals, Second Circuit, in Anderson, Collector, v. 
McNeir, which was an appeal on a writ of error from 
the District Court, S. D., New York. 
Among the contentions of the defendant in error 
were: (1) The gift tax is a direct tax and uncon- 
stitutional because not apportioned among the several 
states according to their respective populations; (2) 
The tax is invalid because retroactive; (3) The gift 
tax is void under the Fifteenth Amendment to the con- 
stitution because it does not operate uniformly. All 
of the contentions were held to be without merit by the 
court. ; A 
The Circuit Court of Appeals of the Sixth Circuit in the 
case of Bladgett v. Holden, Collector, deferred a decision 
pending instructions from the United States Supreme Court 
upon the following questions of law: _ 
(1) Is the gift tax unconstitutional as a direct tax, 
not apportioned? : : : 
(2) Is the tax unconstitutional as to gifts made prior 
to the passage of the act and not in contemplation of 
death? : ie 
(3) Is the tax constitutional as to gifts of municipal 
bonds ? 
Exclusive of gifts which are exempt from taxation, the 
plaintiff in the case above transferred by gift during the 
year 1924 property amounting in value to $850,196, and of 
this amount $843,696 represented gifts made prior to June 
21, 1924, the date the Revenue Act of 1924 became effective. 
The total gifts made before the gift tax law was passed 
$818,068 consisted of bonds issued by states or political sub- 
divisions thereof. The transfers were all between living 
persons, and no contention is made that they were gifts or 
transfers made in contemplation of death. 


Public Debt Reduced More Than One 
Billion Dollars During 1926 


REDUCTION of more than a billion dollars in 

the public debt of the United States was made 
during the calendar year 1926. During December the 
national debt was reduced $400,000,000. On Decem- 
ber 31 the gross debt, less the balance of $227,000,000 
in the general fund, amounted to $18,847,000,000, as 
compared with $19,919,000,000 on December 31, 1925, 
when the net balance in the general fund was $328,- 


000,000. 


Significant Decisions of the Board of Tax 
Appeals 


Contracts, Accrual of Income from.—l. The income from 
long-term contracts taken on the bases of lump sums, cost 
plus a fixed fee or plus a percentage, and cost plus a fixed 
fee with a guarantee that the total price was not to exceed a 
certain sum, is properly accruable during the period of con- 
struction in the same ratio that the work completed in each 
year bears to the whole. 

2. Where such income is accrued at intervals having no 
regard for a uniform method or an apportioned ratio and the 
return is made in accordance with such accruals, the appli- 
cation of the accrual system is faulty and the return does 
not correctly reflect income.—A ppeal of Owen-Ames-Kimball 
Company. 

Income from Trusts.—Where the entire income from 
property held in trust is distributed annually by the trustee 
to the beneficiaries of the trust pursuant to the discretion 
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reposed in the trustee by the provisions of the trust instru- 
ment, held, that the income is distributed periodically within 
the meaning of Sec. 219 (a) (4) of the Revenue Acts of 
1918 and 1921, and the beneficiaries are liable for the tax 
on the amounts received.—Mary L. Barton, Trustee, v. Com- 
missioner. 

Interest, Deductible——The petitioner bought a piece of 
property and paid as the purchase price $250 in cash and 
agreed to pay the balance in monthly installments of $250 
for 167 months. The deferred payments were evidenced by 
167 notes of $250 each, the notes to draw no interest until 
due and to draw interest at the rate of 10 per cent per an- 
num until paid. The Board approved the determination of 
the Commissioner in disallowing as interest a portion of 
= monthly payments of $250.—Appeal of Marsh & Marsh, 
ne. 

Inventories, Valuation of. —The petitioner who conducted 
a general merchandise business and the business of buying 
and selling beans and grain as different departments, con- 
sistently invoiced the merchandise at book cost and the 
grain and beans at cost or market, whichever was lower. 
The Commissioner revalued the inventories for the years 
1918 to 1921 inclusive, and in so doing placed the grain and 
beans inventories for the year 1920 upon an alleged cost 
basis. The Board concluded that the Commissioner’s open- 
ing inventory was valued at market, while the closing in- 
ventory was valued at average cost, resulting in a distortion 
of the income for 1920, as well as the following year. While 
the inventory practice of the petitioner was pronounced 
faulty, the Board held that the net income was clearly re- 
flected. In summary, the principle followed in the decision 
was that inventory methods used consistently and uniform- 
ly for many years, that reflect taxpayer’s income accurately, 
should not be disturbed by arbitrary adjustments that result 
in distortion of actual income.—Appeal of Sinsheimer Bros., 
Inc. 

Invested Capital, Determination of.—The plant account 
shown upon the books of the predecessor business at the 
date of incorporation stood at $120,000. The total assets 
of the partnership, including a surplus of approximately 
$100,000 were transferred to the corporation in exchange for 
capital stock of $120,000. The corporation assumed the lia- 
bilities of the partnership. The actual cash value of the 
assets transferred was in excess of the sum of the capital 
stock, the surplus and liabilities of the business taken over. 
Held, that the petitioner is entitled to a paid-in surplus in 
the computation of invested capital in addition to that shown 
on the partnership books of account of the excess of the 
actual cash value of the assets over the sum of the par value 
of the stock, the surplus, and the liabilities shown on the 
books of account of the business at the date of transfer.— 
Appeal of Georgia Manufacturing Company. 

Jurisdiction of Board.—Under the provisions of section 
283 (f) of the Revenue Act of 1926, the Board has jurisdic- 
tion in a case in which a jeopardy assessment was made in 
February, 1924, a claim for abatement made, considered, and 
finally rejected on March 21, 1925.—Appeal of William A. 
Slater Mills, Inc. 


The Board has no jurisdiction to determine whether an 
overpayment of tax shall be credited or refunded, or whether 
refund is barred by the period of limitation provided by the 
statute —Lester A. Cranston, et al. v. Commissioner. 


An appeal does not lie to this Board from the rejection of 
a claim filed for the abatement of taxes reported on the tax 
return of the petitioner. Estate of Ballot, 3 B. T. A. 583; 
American Ironing Machine Co. v. Commissioner. 

“Net Loss,” Determination of.—Deductions, allowed un- 
der Section 214 (a) of the Revenue Act of 1921, but not 
connected with the trade or business regularly carried on by 
the taxpayer and not specially considered in the method of 
calculation of the “net loss” as set out in Section 204 (a) 
of the same Act, must be subtracted from the total deduc- 
tions allowed under Section 214 (a) before the calculation 
is made, so that the result of the calculation will be the 
“net loss” defined in Section 204 (a) of the Act—Appeal of 
H. J. Schlesinger. 
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A net loss sustained by petitioner in the year 1921 as a 
result of the liquidation of a corporation, stock in which 
he had purchased as an investment and to which he had 
made occasional loans, was not a net loss from the opera- 
tion of a trade or business regularly carried on by him and 
the excess of the loss sustained in 1921 over his income for 
that year was not a proper deduction, under the provisions 
of Section 204 of the Revenue Act of 1921, from his income 
for the calendar year 1922—Wm. J. Robb v. Commissioner. 


Non-taxable Transactions.—During the year 1917 the pe- 
titioner purchased 75 per cent of the capital stock of a com- 
peting company. Prior to January 1, 1919, its three stock- 
holders, as individuals, purchased the remaining 25 per 
cent of the capital stock of such competitor. In 1920 the 
petitioner purchased all the assets and assumed all the lia- 
bilities of the competing company and paid therefor the 
amount of $1. Held, that the purchase of the stock of the 
competing company by the petitioner and its shareholders 
resulted in the affiliation of the two companies, and that the 
purchase of the assets was an intercompany transaction 
from which no gain or loss resulted—Mackechnie Bread 
Company v. Commissioner. 


Notice of Deficiency.—A letter prepared in the office of 
the Commissioner reciting the determination of a deficiency 
and addressed to a taxpayer residing at Jackson, Tennessee, 
and mailed to the same taxpayer at Jacksonville, Tennessee, 
by registered mail, and later returned by the postal service 
to the Commissioner’s office undelivered, did not notify the 
taxpayer of such deficiency as required by Section 274 (a) 


of the Revenue Act of 1924 or Section 274 (a) of the Revenue 
Act of 1926. 


The same letter remailed by the Collector of Internal 
Revenue for the District of Tennessee to the same named 
taxpayer at his address in Jackson, Tenn., is the notice of 
deficiency required by the above-named sections and is ef- 
fective as of the date when registered and placed in the 
mails at Nashville, Tenn.—Appeal of Walter G. Morgan. 


Special Cases.—The installation of equipment that reduced 
competition and resulted in large profits is not an abnormal 
condition under Section 327 (d) of the Revenue Act of 1918 
requiring special assessment under Section 328 of that act. 
—Pine Bluff Compress & Warehouse Company v. Commis- 
sioner. 

Statute of Limitations—This taxpayer filed his income- 
tax return for the calendar year 1919 with the Collector of 
Internal Revenue at Nashville, Tenn., on March 3, 1920. 
The deficiency letter mailed on April 1, 1925, was mailed 
after the expiration of the 5-year period of limitation pro- 
vided in Section 277 of the Revenue Acts of 1924 and 1926, 
and on that date the Commissioner was barred from making 
any assessment or taking any proceeding for the collection 


of a deficiency in taxes for the year 1919.—Appeal:- of Walter 
G. Morgan. 


| Court Decisions | 


Bankrupts, Tax Claims Against—The United States, in 
presenting a claim in bankruptcy for income taxes, becomes 
a litigant subject to the same court rules as other litigants 
and is barred by delay beyond the time prescribed therein.— 
Circuit Court of Appeals, Eighth Circuit, in United States v. 
Harry Bernstein, Bankrupt. 


Estate Tax—wWhere a husband and wife transferred 
property (which the husband had encumbered) to a trust 
and the wife relinquished her dower rights therein in con- 
sideration of the issuance to her of one-third of the shares 
in said trust, such shares were held not a part of the hus- 
band’s taxable estate as transferred in contemplation of 
death.—District Court, S. D., Florida, in Thomas J. Mason, 
et al., Administrator, v. United States. 

Interest on Refunds.—A claim for interest on the portion 
of overassessment refunded, before suit for refund on the 
entire amount was brought, will not lie, where no claim for 





refund was made prior to the suit for refund and the original - 


pleadings did not contain a claim for refund and were not 
amended to embody such claim during the trial.—Circuit 
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Court of Appeals, Second Circuit, in Julia Barnett Rice. v. 
Mark Eisner, Collector. 

Jurisdiction of Board of Tax Appeals—The Board of 
Tax Appeals has jurisdiction to determine whether a de- 
ficiency assessment is barred by limitation in Section 250 (d) 
of the 1921 Act and Section 277 (a) (2) of the 1924 Act and 
the filing of an amended return does not toll the statutes. — 
Decision of District Court, N. D., Ohio, in United States v. 
The National Refining Company of Ohio. 

Liability for Taxes.—Stockholders claiming and allowed 
reduction of taxes on ground that certain business was done 
by the corporation, may not afterward claim business was 
done by them, to prevent corporation being taxed.—Circuit 
Court of Appeals, Third Circuit, in McDonald Coal Company 
v. Lewellyn, Collector. 

Non-taxable Income.—Salary of president of society for 
prevention of cruelty to children :.was taxable, though city 
paid half society’s income, as he was not an officer or em- 
ployee of the state and the society was not a governmental 
instrumentality—District Court, S. D. of New York, in 
John D. Lindsay v. Bowers, Collector. 

Stamp Taxes.—The stamp tax on the transfer of stock is 
based on the actual par value as evidenced by the certificate 
of incorporation instead of on an incorrect value printed on 
the stock certificates——United States Supreme Court, in 
The Goodyear Tire & Rubber Company v. United States. 

Statute of Limitations.——Suit at law for recovery of tax 
is not barred if summons was placed with sheriff within 
period prescribed by statute of limitations——Circuit Court 
of Appeals, Second Circuit, in United States of America v. 
Northern Finance Corporation. 

Income from Leases.—(1) Payments by lessee direct to 
stockholders of lessor constitute taxable income to lessor. 

(2) When the lessee, prior to an income tax law, agreed 
with lessor and its stockholders to pay rental direct to the 
stockholders, though the payments were designated as 
guaranteed dividends from the lessor, lessee’s liability is to 
the stockholders and such payments do not constitute prop- 
erty of the lessor, which the lessee may be compelled to 
deliver to satisfy the United States’ claim for income taxes. 

(3) Proceedings in equity may not be brought to enforce 
liens against personal property for income taxes.—District 
Court, S. D., New York, in United States of America v. The 
Western Union Telegraph Company, et al. 


Has the Board of Tax Appeals Failed? 
(Continued from page 46) 


of getting these cases to the mill, that is, the Board of 
Tax Appeals, is viewed as resting on the taxpayers and 
their representatives and the delays and congestion 
made in the process of putting them through are held 
primarily chargeable to cases being often in an unwork- 
able condition when they arrive at the mill. 


The writer does not believe that the unworkable con- 
dition is more to be charged to the taxpayer and his 
representatives than to the Bureau of Internal Revenue. 
Of course, it is necessary that the taxpayer or his repre- 
sentatives exercise independence, brevity and expedition 
in the preparation of their cases. It is equally required 
that the Bureau of Internal Revenue so perform its 
functions in preventing bad logs from going through 
the mill that the work of the mill on the good logs be 
not interrupted. It is essential that the Bureau of 
Internal Revenue in its various branches look at each 
case in as near the mental attitude of the Board of Tax 
Appeals as possible. Each employee and member of 
the Bureau should be considered an inspector of the 
cases in the Income Tax Unit and of the branches 
where such cases are possible material for the Board 
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to determine whether the case at issue is the kind of a 
case that should go to the Board, i. e., whether the 
Board will not say, if the case is permitted to go there, 
that the Bureau should have decided it for the tax- 
payer. This is not meant as an argument that the 
Bureau should consider cases most favorably in favor 
of the taxpayer. It is an argument which has been 
made for many years and which resulted in the creation 
of the Board because it was not entirely feasible that 
the members of the Bureau take a complete judicial 
attitude. It is most necessary, however, to the proper 
working of the Board, and it is entirely practical, that 
the Bureau prevent the bad cases from going to the 
Board. A factor that has caused inadequate considera- 
tion by the Bureau in past years, lack of time, may be 
considered as largely obviated as the audit of the excess 
profits tax years end and as the Bureau becomes more 
nearly current. Such situation should result in fewer 
Board cases both because the cases can be adequately 
considered and settled in the Bureau and because there 
will be fewer disputed cases. 

The Board itself has changed its procedure of hear- 
ings in order to expedite cases. Formerly, three mem- 
bers of the Board sat en banc on most cases. Most 
cases, however, do not require the concerted action of 
three members. Consequently single members of the 
Board are now hearing most cases and after sitting on 
the bench for a week the plan is to have them spend 
two weeks in preparation of the opinions and hearings. 
This will give five divisions of the Board in session at 
a time and probably ample opportunity for the prepara- 
tion of decisions. It is understood unofficially that 
the Bureau has taken stringent steps to insure against 
hopeless cases being heard by the Board. It can rea- 
sonably be hoped that with such change in attitude of 
the Bureau and the change in procedure by the Board 
itself the end of the year 1927 may see the Board sub- 
stantially current in its work. 

In closing it may be suggested that those individuals 
who complain of delay in action by the Board are 
opposed by about an equal number of persons who do 
not care whether the Board ever acts upon their cases. 
As every lawyer knows, there is a slow side and a fast 
side to most law suits, and a case before the Board is a 
law suit. Almost always one side of a case is anxious 
for the speediest possible hearing. The other side 
would, if it were able, delay the hearing ad infinitum. 
In the cases before the Board it may be safely said 
that the taxpayer’s side is not always the swift side 
and speed in a case which contains important questions 
or large amounts of money should be subordinated to 
the quality of the hearing when heard. We would not 
go so far as Lord Eldon, whose policy was that it is 
more important that the case be decided right than that 
it be decided quickly, since Lord Eldon took upwards 
of 30 years for some of his decisions and quickly in 
his case meant four or five years. Expedition, how- 


ever, depends upon the nature of the case and the issues 
involved, and the Board of Tax Appeals emphatically 
should not be merely a machine grinding out a certain 
number of cases a day regardless of quality of pro- 
duction. 
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Deferred Payment Sales of Real Estate 
(Continued from page 50) 
in cash or other property having a fair market value” have 
exceeded the basis. ; 

There is a possibility of a certain danger, however, in 
this practice. Suppose the taxpayer contends that the obli- 
gations which he is receiving do not have a fair market 
value and that this contention is disallowed by the Bureau. 
In that case, under the plan, the taxpayer would be con- 
sidered to have taxable profit in the year of the sale to the 
extent ‘of the difference between the fair market value of 
the obligations received and the basis of the property sold. 
Under such a finding the taxpayer might, because of the 
possible difference in tax, much prefer to be allowed to 
report on the installment basis, but the attitude of the 
Bureau has consistently been that unless the taxpayer’s 
books have been kept originally on the installment basis 
the filing of amended returns for prior years in order to 
report on the installment basis would not be permitted. 
Appeals of Weed, et al.,2 B. T. A. 539. 

To the contrary effect, however, Comm. Rec. 2698, II-2 
C. B. 76, held that the profit on a certain sale which had not 
been reported on the installment plan should have been 
reported on that plan, and would be taxed as if it had been 
so reported. There is thus still open for discussion the whole 
question as to whether the Bureau will hereafter permit a 
taxpayer who has elected the basis permitted in Article 46 
to file amended returns for years subsequent to 1925 on the 
installment basis when he finds that his contention of no 
fair market value is denied. Because of the retroactive pro- 
vision of Section 1208 of Revenue Act of 1926, amended 
returns may now be filed for prior years on the installment 
basis if the books contain adequate information so that the 
income may be computed on that basis, but this is permis- 
sible only because of the change in the statute. The limita- 
tion of Off. Dec. 24, 1 C. B. 75, to the effect that a change 
to the installment basis would not be approved merely be- 
cause the taxpayer would derive an advantage from decreased 
tax liability, does not apply to amended returns now being 
filed under retroactive features of the Revenue Act of 1926, 
but it is felt that the same objection would be presented to 
the amendment in later years of returns filed for 1925 and 
subsequent years. 

The present attitude of the Bureau seems to indicate that 
it is going to attempt to sustain the rule that when the tax- 
payer has once chosen beween the installment basis and the 
plan presented by Article 46 he must thereafter adhere to his 
election. It is by no means certain that the Bureau will be 
able to satisfy the Board of Tax Appeals that this is good 
law, but, if it does, a taxpayer who elects the latter plan 
and reports no profit until his collections have exceeded 
the basis (doing this on the theory that the obligations he 
received have no market value) will, if he is unable to sus- 
tain his contention regarding the marketability of the obli- 
gations he received, not be permitted thereafter to file 
amended returns on the installment basis, but will rather 
be required to treat the obligations he received as the 
equivalent of cash to the full extent of the fair market value 
which is placed upon them. 

Article 42 of Regulations 69 announces in the case of 
sales of personal property a reversal in the stand of the 
Bureau in the matter of changing from another basis to the 
installment basis, in that it provides: 

“No payments received in the taxable year shall be 
excluded in computing the amount of income to be re- 
turned on the ground that they were received under a 
sale the total profit from which was returned as income 
during a taxable year or years prior to the change by 
the taxpayer to the installment basis of returning in- 
come.” 

The effect of this provision is that a taxpayer who makes 
a change to the installment basis must include in his income 
for the year in which he is reporting on the installment basis 
the profit on collections made in that year on installment 
sales on which he had previously reported as taxable on the 
accrual basis the full profit to be realized. It is not be- 
lieved that this will have any effect on real estate trans- 
actions because the whole tenor of the regulations is to the 
(Continued on page 66) 
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effect that each sale of real estate must be judged on its 
own merits as to whether the initial payments qualify it 
to be considered as an installment sale, and if not, whether 
the obligations received from the vendee have or have not a 
fair market value. 
The writer feels that this is true in spite of that paragraph 
of Article 45 of Regulations 69 which says: When You Want Figures 
“If the vendor chooses as a matter of consistent prac- in a hurry—not hurried figures—send your 
tice to return the income from installment sales on the reap © iy other emergenc x... pantons 
straight accrual or cash receipts and disbursements hour secrete service. ee 
basis, such a course is permissible, and the sales will 
be treated as deferred-payment sales not on the in- 19 ee fore sage SERVICE 
stallment plan.” “or : Chicage, Mi. 
In the opinion of the present writer the above paragraph 
is not meant to require the dealer in realty to make a choice 
between various methods and adhere consistently to his 
choice. Such a requirement would be impossible of prac- 
tical application for the reason that the installment basis can 
be used only under certain limitations as to initial payments, 
and the more lenient of the two plans suggested in Article 
46 can be used only where the obligations of the purchasers 
have no fair market value. The writer feels that this para- 
graph merely gives the taxpayer whose initial payments run 
less than 25 per cent the right to use other methods than MARY V. Me KEE 
the installment method if he so desires, and that the words 
“consistent practice” have to do only with his manner of 


: : 5 : : WASHINGTON REPRESENTATION OF 
treating collections in various years from any one sale. It is 
felt that the taxpayer is not reporting as a matter of con- ATTORNEYS, ACCOUNTANTS AND AGENTS 
sistent practice on one basis or the other, and cannot do so BEFORE THE BUREAU OF INTERNAL 


because of the limitations with which each method is hedged REVENUE AND OTHER GOVERNMENT 
about. He is applying the regulations to the facts under DEPARTMENTS 

each case separately, and making a separate election as to # 

his manner of handling each sale as distinct from every 


other sale. WASHINGTON, D. C. 


In this connection it might be worthy of note that now 


for the first time it is proper to speak of the installment plan Phone: Main 5024—Suite 901-4 Munsey Bidg. 
as the “installment basis.” Heretofore it has been con- 
(Continued on page 68) 
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(Continued from page 66) 

sistently held by the Bureau (Off. Dec. 623, 3 C. B. 105) 
that “* * * the installment plan is not a change from an 
accrual basis to a cash received and paid basis * * *. The 
plan * * * is, therefore, merely such a modification of 
adaptation of the ordinary accrual method of accounting as 
in the opinion of this office will enable the accounts of the 
taxpayer clearly to reflect his income.” The present regula- 
tions use the term “installment basis” and in a quotation 
given above tell what may be done “if the vendor chooses 
as a matter of consistent practice to return the income from 
installment sales on the straight accrual or cash receipts and 
disbursements basis.” 

There has been much argument as to the time at which 
commissions and other selling expenses on real estate trans- 
actions should be deducted. It was held in I. T. 2305, V-39 
C. B. 2917, that commissions paid on sales ,of real estate by 
persons other than real estate dealers, while they do not 
reduce or otherwise affect the amount of the selling price, 
may be offset against the selling price in determining the 
amount of gain realized or loss sustained on such sales, and, 
in cases of installment sales, in determining the percentage 
of profit in each payment to be included in gross income 
where the taxpayer is reporting on the installment plan. 

It is not understood why real estate dealers should be 
excepted from the provisions of the first half of the above 
sentence, nor is it understood how the second half, in the 
case of either a dealer or a non-dealer, can be considered to 
be consistent with that sentence in Article 42 of Regula- 
tions 69, which says: 

“Deductible items are not to be allocated to the years 
in which the profits from the sales of a particular year 
are to be returned as income, but must be deducted for 
the taxable year in which the items are paid or in- 
curred or paid or accrued, as provided by section 
200 (d).” 

This article represents the consistent attitude of the 
Bureau throughout the years, as evidenced by Off. Dec. 844, 
4 C. B. 123; Sol. Rec. 1509, III-2 C. B. 44; Appeal of Franc 
Furniture Co., 1 B. T. A. 420; Comm. Rec. 1216, I-2 C. B. 
96; I. T. 1227, I-¥ C. B. 77; I. T. 2063, III-2 C. B. 108. 

Assume that realty is being sold on terms of 20 per cent 
down and 1 per cent a month thereafter. Assume also that 
the selling agent is to receive a commission of 33 per cent 


(Continued on page 70) 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare time law instruction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 
S there is a splendid array of lawyers whose 
training and education were received outside of 
the class room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 
extension law course and service conducted by 
Blackstone Institute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 

The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 
can studied in spare time without any interruption in 
the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from colle and 
universities whith are members of the American Associa- 
tion of Law Sehools. 


‘Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This 
entire set complete is furnished to the student at the time 
of enrollment. . 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University, and many others. 


Other Attractive Features 


The study of the text and case books which make up this 

law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 
_ These P psy rs: have been prepared by former bar exam- 
iners and <.ze typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 

Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. 


Moderate Tuition . 

The tuition fee for the course and service is very mod- 
erate and covers the cost of all material and service. There 
are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 

Bar Examination Guarantee 

The Institute’s records show that 95% of all its students 
who sit for the bar examination pass successfully at the 
first attempt. Those who do not win out are given addi- 
— coaching without extra charge until they are suceess- 
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of the selling price, which commission is to be paid to him 
at the rate of 75 per cent of the initial payment of 20 per 
cent and 50 per cent of all monthly payments thereafter 
until.the entire commission has been paid. The spirit of the 
regulations and the trend of the Bureau’s practice through 
the years can be met only by considering this commission 
as an expense deduction as it accrues to the selling agent, 
on the basis of the above terms. Of course if the taxpayer 
is reporting upon a cash receipts and disbursements basis, 
there may be a slight deviation because of failure to remit 
commissions exactly as they accrue. 

There are several other interesting questions in connec- 
tion with thé taxation of the profits on real estate sales 
transactions. Among these may be mentioned the questions 
of repossession, the regulations having to do with the sale 
of real estate in lots, and the taxation of real estate syndi- 
cates. All of these questions, however, involve too much of 
complication for inclusion in this article. 
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Depletion of Oil and Gas Properties Under 
the Revenue Act of 1926 
(Continued from page 52) 
tained in order to obtain the maximum benefits of 
the various depletion deductions. Section 204 (11) 
(c) (2) provides that in no case shall the depletion 
allowance be less than it would be if computed 
without reference to the 2714 per cent provision. 
On all properties—and each property may be con- 
sidered separately—a taxpayer has his choice of 
depletion on cost or March 1, 1913 value, or the 


27% ‘per cent provision of the new law. He will 
choose the method giving him the larger deduction. 
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While the provisions of the Revenue Act of 1926 
entirely eliminate a discovery value for oil and gas 
properties, nevertheless the provisions of Article 
13 of prior Regulations are given effect in the new 
law. This Article provides that where the taxpayer 
by prospecting and locating claims, or by exploring 
and discovering undeveloped claims, has demon- 
strated the principal value of mines, oil or gas 
wells, which prior to his efforts had a relative minor 
value, the portion of the surtax attributable to a 
sale of such property or of the taxpayer’s interest 
therein shall not exceed 16 per cent of the selling 
price. Under the provision of Article 13 of Regu- 
lations 69 an oil and gas operator who discovers 
an oil and gas property and who develops such 
property may, upon proper showing to the Depart- 
ment, receive the benefits of the 16 per cent provi- 
sion in case of sale. 

The flat deduction of 27% per cent allowed by 
the new Act is a long step forward in the simplifi- 
cation of the tax laws affecting the oil and gas 
industry. Under the previous provisions of the 
law and the Regulations thereunder a taxpayer was The Hotel 
compelled to submit costly and voluminous en- 
gineering data in substantiation of fair market 





of the 
value, admittedly a difficult, hazardous and most 
unsatisfactory problem—as well as the substantia- ’ 
tion of a mythical discovery area of one hundred Presidents 


and sixty acres. These reports not only cost the 
taxpayer tremendous sums of money but they also 


) Built upon the historic site of the old 
cost the Government years of actual time to check 


; ; ; Willard, the new Willard has perpetu- 
and verify and the consequent delay incurred in the Soil Cie eld thidhiead heesieeliny of te 
final audit of returns. The new provision elimi- “— S Ce-aemene ospitai yar 
nates much of this expense to the taxpayer and the predecessor, embellished with a com- 
Government, and the check of the data submitted pleteness of service that fulfills today’s 
will be a comparatively simple job. demands for efficiency, comfort and 
Submission of Data pleasure. 
The new Regulations provide that depletion on 
oil and gas properties must be determined for each 500 Rooms Rates $3.00 Up 


separate property. This has always been the prac- 
tice of the Department and the oil and gas industry 


is now thoroughly familiar with the requirements Th W ILL ARD 
of the Treasury Department. The 27% per cent e 

deduction must be computed for each separate Pennsylvania Avenue, 14th and F. Streets 
property and not upon the gross income from all 


oil and gas operations. F Pate — D. a 

The Treasury Department has issued no ruling ™ ,, a 
as to the manner in which depletion deductions 
based on the 2714 per cent provision shall be set Other hotels under the ey of 
up. Such a ruling is probably unnecessary as the Boomer-Du Pont Properties, Inc. 


procedure is simple. A taxpayer should show, for 


each separate property, the gross income thetre- The WALDORFE-ASTORIA 


from, multiplying this amount by 27% per cent. 


He should then show his determination of net in- Now York 

come under the interpretations previously dis- 

cussed. The net income thus determined is divided The 

by two in order to obtain the fifty per cent limita- BELLEVUE-STRATFORD 
tion. If 27%4 per cent of gross income does not Philadelvhi 

equal 50 per cent of net income, the entire 27% vielen. dnethiaes 

per cent can be deducted; if the 27% per cent ex- 

ceeds 50 per cent of net, the taxpayer can take only The WINDSOR 


an amount equal to 50 per cent of the net income. 
To determine the amount of his deductions for de- 
pletion under the 27% per cent provision, no esti- 
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mate of reserves, maps or other technical data, 
appear to be necessary. 

It will be necessary, however, tc submit an esti- 
mate of the recoverable reserves for each property 
upon which depletion is based on cost, for as previ- 
ously pointed out, such taxpayers will elect to take 
this deduction when cost gives them a greater de- 
duction than the 27% per cent provision. It will 
also be essential to maintain a cost depletion sched- 
ule and a depletion schedule based on March 1, 1913 
value in order to determine the profit or loss arising 
in case of sale and also for the taxability of divi- 
dends when a distribution is made from depletion 
reserve. 


Increase Tax Burden to Oil Industry 


The provision as to depletion in the Revenue Act 
of 1926 has greatly added to the tax burden of the 
oil and gas industry and provides the industry an 
argument for lowering the rate of taxes, particu- 
larly the rate applicable to corporations. 


Anomalies in Tax Legislation and Their 
Causes 


(Continued from page 54) 


applying the 25 per cent test. However, the matter 
was discussed in the Senate, no change was made 
and thus there is created a legal presumption that 
the legislative intent was otherwise. This raises a 
rather vital question which will cost the govern- 
ment hundreds of thouasnd sof dollars to test out. 
Taxpayers will be embarrassed and a great deal of 
time will be spent by members of the Board of 
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Tax Appeals. The Solicitor’s Office, judges and 
other government agencies will be busy for years 
in order to clarify a point which would at least 
have been made definite, concise and clear in the 
legislation itself. 


The taxpayers of this land raise no general com- 
plaint about the policies of taxation or even the 
degree of the tax rate. They justly can complain, 
however, against the shortcomings of the methods 
of creating the new legislative acts. In my opinion 
tax legislation is not a matter that can be treated 
sporadically. It is a matter which aside from the 
general questions of policy is too intricate and 
complicated to permit of wise and sound conclu- 
sions to be drawn by the busy United States sena- 
tors. One or two might presume to give some time 
to this tax problem. Hundreds of lawyers and 
accountants give their lives to it and are still un- 
able to honestly, for their own purposes, write 
what they consider economically sound provisions 
for new statutes. 


The framing of a tax law requires a permanent 
commission; a commission that is impartial and 
unbiased ; a commission with full power to act and 
with full power to investigate and report; a com- 
mission that represents no special interests; a com- 
mission that is not engaged in the collection of 
taxes or the procuring of refunds, and above all 
else, a commission that has nothing to do with the 
general policy of taxation. A congressional com- 
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mittee is not the best means of attaining technical 
perfection in administrative provisions of the law. 
Until such an agency or something in its place 
is created, the legal and accounting professional 
will continue to act as rich parasites on the com- 
munity, creating no new wealth, but in a satisfactory 
way for their own purposes transferring wealth 
either from the taxpayer to the government or from 
the government to the taxpayer. 


Treasury Rulings 


Annuity Payments, Gain or Loss from.—Where the tax- 
payer in 1925, in consideration of an annuity contract, con- 
veyed real estate to a corporation, taxable gain was derived 
or (assuming the disposition of the real estate was a trans- 
action entered into for profit) deductible loss was sustained 
for the year 1925, depending upon whether the value of the 
annuity contract was in excess of or less than the cost or 
other basis of the real estate. Annuity payments received 
will not constitute income until the cost or other basis of the 
annuity contract has been wholly recovered. Thereafter 
they will constitute income for the year of their receipt.— 
G. C. M. 1022; VI-3-3047. 


Claims for Refund.—A claim for refund which sets forth 
only vague generalities and affords the Commissioner no 
basis on which to consider whether the tax has been illeg- 
ally assessed and paid or to correct errors, is not a claim 
within the meaning of the statute and the regulations.— 
G. C. M. 1020; VI-2-3043. 


Deferred Payment Sales—Upon the repossession of 
property, title to which the vendor transferred to the pur- 
chaser upon a deferred-payment sale other than on the 
installment plan, repossession is treated as the equivalent 
of an exchange by the vendor of the purchaser’s obligations 
surrendered for the’ property repossessed, the gain or loss 
from the exchange being measured by the difference be- 
tween the fair market value of the property repossessed and 
the basis in the hands of the vendor of the purchaser’s 
obligations surrendered for the property—G. C. M. 880; 
V I-2-3040. 


Business Books 


Income Tax Procedure, 1926, by Robert H. Montgomery, 
2058 Pp. The Ronald Press Company, N. Y. ($16.00). 


This annual manual of income tax procedure appears in 
its 1927 dress in two volumes, devoted exclusively to the 
Federal income tax. The second volume is Mr. Montgom- 
ery’s first publication governing practice before the Treas- 
ury Department, the Board of Tax Appeals and the Fed- 
eral courts. With customary thoroughness and accuracy, 
the first volume incorporates the rulings of the Treasury 
Department and decisions of the courts and Board of Tax 
Appeals made during 1926. As has been the case in the pre- 
vious publications, statements of fact are interspersed with 
stimulating and helpful commentaries. 


An important test of a good reference book is the com- 
pleteness of its indexes, and in this regard the manual com- 
mands special commendation. 


Of special interest, because of its first appearance, is the 
volume entitled, “Practice Before the Treasury, Board of 
Tax Appeals and Federal Courts.” It is divided into three 
distinct parts: The first is devoted to the organization and 
administration of the Bureau of Internal Revenue; the 
second, to the Board of Tax Appeals; and the third to the 
Federal courts in their relation to taxation. Mr. Montgom- 
ery’s genius for compilation and annotation is brought into 
high relief in this valuable tax help, which is punctuated by 
the author’s characteristically pungent comment. 

The appendix provides a classified digest of decisions by 
United States Board of Tax Appeals on the presentation 
of evidence before the Board. 


This set of books provides an excellent reference source 
for the tax practitioner. 
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File Those Important Records in 
a Leatherope Report Wallet 


Here is a Special Container Designed by Security for 
Handling Important Papers Such as 


INCOME TAX REPORTS 
AND SIMILAR RECORDS 


Practical and Time Saving 


Will hold a 10-year record of Income Tax Reports, including the 
supplementary work sheets and all data slips of origi figures. 


Also suitable for handling State Tax Reports, 
Federal, Capital Stock Reports, Corporation Re- 
ports, Examiners’ Reports, Federal Reserve Reports, 
— Reports, and many other Period or Yearly 
records. 


Keeps and preserves important records intact and handy for 
ready reference from period to period or year to year. 


Security Made from Durable Leatherope 


It consists of a durable Leatherope outside container (strong, 
5-piece construction) size 10x12 with a 3% inch Expanding 
Capacity, equipped with strong Tape-Ties and 10 separate 
Leatherope flat wallet » size 914x11%%. 

The 10 inserts and also the outside container are all con- 


veniently printed at the top of the flaps with a standardized 
“From and To’ form. 


THE SECURITY LEATHEROPE REPORT WALLET 
FILLS A WELL DEFINED NEED 


You can secure them direct at the following prices: 
1 5 10 25 50 100 
No. 1080T Price..$1.80 $8.00 $14.25 $28.80 $53.20 $99.70 
50 100 250 500 1,000 
Inserts enly ...... $4.80 $7.80 $17.75 $33.15 $64.25 


Shipping weight is approx. 1 lb. per Wallet. Please include 
postage. : 


It Makes an Excellent Medium of Publicity 


Many users order these Record Wallets in quantities for com- 
plimentary distribution. They are a resultful advertising medium 
because of their practical utility and long life. 

We will print your complimentary card in black ink on the 
Outside Wallets only at $2.80 per lot, or on both the outside 
Expanding Wallets and the Flat Insert Wallets at $3.00 per 50 
sets or less, and at $4.00 per 100 sets. 


ecurity Envelope ©mpan 
= e House of Specialties : 
2900 Fifth Avenue South 
MINNEAPOLIS U.S. A. 
‘===== ATTACH COUPON TO YOUR LETTERHEAD=====" 
SECURITY ENVELOPE CO., 


2900—5th Avenue So., 
Minneapolis, Minn. 


















Please send Free Sample and Price Information on Security 
Envelopes for 


Mailing 





Flat_____Expanding. 


Filing 





Flat________Expanding 












Quantity Size oo 
Please send your complete Catalog. 
Company 
Address 


Individual 
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THE COMMERCIAL LAW 
LEAGUE JOURNAL 


The Official Magazine of the Commercial 
Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 
per year, which amount is included in the 


$6.50 per year membership dues to the Com- 
mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. 
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Good Counsel 


ELIHU ROOT SAYS: 


“T have come to the distinct conclusion that by far the best, and 
indeed almost the only practicable, way of guarding against the pos- 
sible ruinous loss of a forced sale of securities, for the purpose of 
paying the various estate and inheritance taxes which are being 
imposed nowadays, both by the national and states’ governments, is 
by means of life insurance; which, for a moderate annual pay- 
ment, will insure the sum necessary to pay such taxes without 
the sacrifice of the securities.” 


GOOD COUNSEL: 
Let us show you how life insurance simplifies the problem of 


estate and inheritance taxes, and saves the cream of your estate 
from being sacrificed to meet these taxes. 


- eV” 


Address Inquiries: 


; R. Y. SANDERS 


THE TRAVELERS INSURANCE COMPANY 


FEDERAL RESERVE BANK BUILDING CHICAGO 
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1926 INDEX 


In December Issue 
Order Your Binder Now seals 12 — i 


We now have ready for you a Binder made 
expressly to hold twelve issues of 


The National Income 
Tax Magazine 


fete tiE value of The National Income 
ee Tax Magazines lies in their perma- 
~ nency of use. You will want to keep 
all issues indefinitely, because at any moment you 
may find information worth hundreds and even 
thousands of dollars to you. The nation’s greatest tax authorities contribute. 


to this Magazine, and it is indexed for future use. This new binder is espe- 
cially made for The National Income Tax Magazine. It is constructed of 
maroon, embossed leather and nickel-plated metal, having twelve heavy 
wires to hold twelve copies of The National Income Tax Magazine. It will 
be a splendid addition to the finest library in the country. 


EXAMINE AT OUR EXPENSE 


Special Cost Price of $2.00 


USE THIS COUPON to secure this binder at $2. We can sell these at 
$2 each if we can dispose of 5,000 binders. We are gambling that it can 


be done. Send your approval order today, and if you don’t like the 
binder return it. 


COMMERCE CLEARING HOUSE 
Illinois Merchants Bank Building 
Chicago, Illinois 


Send the 1926 magazine binder. If we keep it we will pay $2; otherwise we will 
return the binder. 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 


This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 
Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 
Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 
So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 
offer you the privilege of ordering them on approval. 


ust fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 


$16.00 plus express charges. "i 
Cabinet Goes on Approvel 
Specialty Office Equipment Co. Mail Today 


26 Quincy Street Specialty Office Equipment Co., IT-2-27 
CHICAGO, ILLINOIS 26 Quincy Street, 
Chicago, Illinois. 
Please express the Service Cabinet to: 
HOME CABINET—TOO 
This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount 
on each cabinet where more than one is ordered. 
It is understood that I have the privilege of examinatien for 


five days by which time I will remit $16.00, or hold 
subject to your instruetions. 
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The Value and Weight of Your Case 
in Point is Determined by 
its Judicial History 


(1) Has it been affirmed or reversed by the United States Su- 
preme Court? 

(2) Has it been overruled, questioned, criticised, limited, or dis- 
tinguished by the court which rendered it ? 

(3) How often and how recently has it been cited with approval? 


Your Statutory and Constitutional Citations may be 
Affected by Amendments, Repeals, or 
Judicial Construction 


(1) Are you sure that you have found all legislative citations, 
and all amendments and repeals? 

(2) Have you missed any case citing or construing the constitu- 
tional or statutory provision you are relying upon? 


These pertinent questions are answered quickly and efficiently 


by 
Shepard’s Citations for Your State 


The use of SHEPARD’S CITATIONS as a source of authority in 
looking up the law is but one phase of its value. As a means of 
checking up all authorities cited by opposing counsel it is frequently 
the means of destroying the foundations upon which an adverse 


brief or argument. rest; and of equal importance is the fact that ° 


this work can be done for you by any clerk after a few minutes 
explanation of the system. 


To build your own legal fences and to get 
over those of your opponent Shepard’s Cita- 
tions point the way with unerring force. 


May we send you details on SHEPARD’S CITATIONS for your 


state? 


Established THE FRANK SHEPARD COMPANY Incorporated 
1873 Publishers of ee 


SHEPARD’S CITATIONS 


76-88 Lafayette Street New York 


February, 1927 





é 
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Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 


In Cleveland ~Its 


THE HOLLENDEN ~ Lf” 


Theo. DeWitt, Manager 
Superior Avenue at East Sixth St. 


courteous, complete service — advice 

and aid supplied without extra cost by _ 
men who have planned and handled 

some of the nation’s largest gatherings 

—in a city noted for its wonderful cli- '¢ 
mate and hospitality,—all combined to ,¢ 
make this a logical headquarters ,¢ 
for your next convention. oe 


The complete story of The Hollenden Yi 
and its facilities is presented in the ‘ 
booklet illustrated above. Mail 
your coupon today for your 
copy. 
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Ship from the Center , 
not the Rim 


St. Louis has 28 railroads “to everywhere.” Plants in 
St. Louis have the advantage of a short haul, minimum 
freight costs and most direct service to their customers 


by rail or river. They Ship from the Center—Not the 
Rim. 


They are closer to their markets and the sources of 
raw materials than their eastern competitors. They save 
time in assembling materials and in making deliveries. 


Your factory in St. Louis would reach its markets 
quickly in all directions. St. Louis is not cut off on any 
side by lakes, oceans, mountains or other natural bar- 
riers to economical distribution. At its door is a U. S. 
barge line down the Mississippi to the Gulf for export 
shipments. 


Write for our new booklet, 
“Why St. Louis Grows.” It 
tells the full story. 


Address Department 34 


ST.LOUIS CHAMBER of COMMERCE 


St.Louis, U.S.A. 





THE IMPROVED BYRES 


MINUTE BOOK 


| SYSTEMS 


LOOSE LEAF 


10 vas then agreed that the committee would assenble et © 
prepeeee ‘site on Tussdey apri) 20th at lO A M 






































MINUTES OF SPECIAL DIRECTORS seeTine 


April 29 i926 


Held in the cor 
Porat, 
omc Street at ip gt tee 
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Permits the Recording of Minutes in Typewritten Form 


Pages are removed from front of book, the minutes are typed on them and they 
are then inserted in the back of book to maintain proper chronological sequence. 
The time required for removal and reinsertion of a sheet has been reduced to. 20 
seconds in the Improved De Luxe Minute Book. 


Typewritten minutes provide greater legibility than those written by hand. They 


occupy far less space and require a minimum of the secretary’s time. 
recording can be corrected by rewriting on a new sheet. 


Metal Back and Hinges. 
Durability is provided by the sturdy pressed 
steel back. It cannot warp. All metal is com- 
pletely covered with the binding material. 
Full length metal hinges prevent wear on bind- 
ing and permit a flat opening page. 
Can Be Permanently Locked 
When the book has been completely filled it 
can be permanently locked to effectively defy 
tampering. A threaded key is provided with 
each book which is simply screwed into a hole in 
the cover. Insertion of key requires no effort— 
its removal demands special tools. 


Errors in 


Two Sizes Available 


The most efficient method of recording minutes 
is to start each new entry at the top of a page.. 
This plan requires the selection of a page size that 
matches the average length of the minutes to be 
recorded. Sizes 11x84 and 14x81 inches are avail- 
able—bound on the 11 and 14-inch sides. 


Four Styles of Binding 
1—Full Russia with plain hubs. 2—Russia and 
pebble grain black cloth. 3—Red artificial leather 


and pebble grain black cloth. 4—Full black levant 
grain artificial leather. 


es Your Stationer Can Supply This Book 


MANUFACTURED BY 


WILSON-JONES Co. 


NEW YORK 
316 Hudson Street 


GENERAL OFFICES AND Facrory SAN FRANCISCO 


3300 FRANKLIN BOULEVARD 


CHICAGO 


323 Market Street 
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The Two 
Best 
\ Vs Reasons 
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im : 
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Some men look at it this way: any machine that gets out 
more work for me pays its way in dollars and cents. And 
that is a sufficient and business reason for installing the 
Woodstock Electrite—a modern typewriter powered by 
electricity. But other men, aware of the value of finer repre- 
sentation in their correspondence, put Woodstock Electrite 
in their office because it does better work. Better work, and 
more of it! That’s the essence of the Woodstock Electrite 
story. If it appeals to you, send for the Woodstock booklet. 


Woodstock Typewriter Co., East St., Woodstock, Ill. 
Branches in Principal Cities « Agents all over the World 





